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He's just not that interested

A review of Yorke et al. v. Harris under the Municipal
Conflict of Interest Act

‘The Municipal Conflict of Interest Act,
R.S.0. 1990, c. M.50 (the MCIA) is an
Ontario statute that, generally speaking,
ensures members of municipal councils
and local boards do not participate in
decision making where they would stand
to financially gain or lose (i.e., where
they would have a “pecuniary interest”).
However, in some instances, applications
made under the MCIA are brought in
circumstances where the alleged pecu-
niary interest is so remote, or strictly
contingent on the happening of other
events, that no pecuniary interest can be
said to exist.

One such instance is the case of Yorke
et. al. v. Harris, 2020 ONSC 7361
(Harris), a decision from Ontario’s
Superior Court of Justice in which one
of the co-authors served as co-counsel to
the successful Respondent, Councillor
Michael Harris of the Regional
Municipality of Waterloo.

Factual Background

Harris involved an application that
was initially commenced by two mem-
bers of the Carpenters’ District Council
of Ontario, United Brotherhood of
Carpenters and Joiners of America
(the “Carpenters’ Union”), on their
own behalf and on behalf of all other
members of the Carpenters’ Union for
alleged contraventions of the MCIA
by Councillor Harris. A later amend-
ment by the Carpenters’ Union would
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introduce a third member as a party to
the application.

From 2011 to 2018, during Councillor
Harris’ tenure as a Member of Provincial
Parliament for the provincial riding of
Kitchener—Conestoga, he frequently
advocated for fair and open tendering. It
was Councillor Harris sincerely held belief
that public sector institutions, including
municipalities and school boards, should
not be certified as “construction employ-
ers” under the Labour Relations Act, 1995,
S.0. 1995, c. 1 (the LRA), the effect of
which would be to require those public
institutions to only hire companies organ-
ized by specific labour unions.

On December 6, 2018, mere days after
Councillor Harris took office after being
elected to Waterloo Regional Council,
the provincial Ford government intro-
duced Bill 66, which sought to amend
the LRA so that municipalities and
certain other entities would be deemed
as non-construction employers. If passed,
municipalities would no longer be
restricted to receiving bids for construc-
tion projects from companies that were
organized by specific labour unions.

Given his history of advocacy for
fair and open tendering and his general
beliefs on the matter, in January 2019,
Councillor Harris introduced a resolu-
tion to Waterloo Regional Council that
expressed support and encouragement
for Bill 66 (the “Resolution”). Councillor
Harris voted in favour of the Resolution,
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which was carried unanimously. The
Resolution included, among other
things, the following:

Now Therefore Be It Resolved That the
Region of Waterloo support the amendments
to the Labour Relations Act contained
within Bill 66 to ensure municipalities are
not defined as construction employers and
encourage all members of the legislature ro
support its passage.

The Carpenters’ Union took issue
with the Resolution and the fact that the
Christian Labour Association of Canada
(the CLAC), another trade union in the
province of Ontario, employed Sarah
Harris, Councillor Harris’ wife, as an
administrative assistant. If Bill 66 passed,
then other organizations, including the
CLAC, would be permitted to bid on the
region’s construction projects.

The Carpenters’ Union thus brought
an application under the MCIA alleging
that Councillor Harris contravened the
MCIA by failing to declare a pecuniary
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interest in the Resolution; and not

refraining from voting or encouraging

others to support the Resolution.
In advancing its position, the

Carpenters’ Union alleged that:

+ the CLAC had a pecuniary interest in
the Resolution;

« Councillor Harris’ wife had an
indirect pecuniary interest in the
Resolution due to her employment
with the CLAC, pursuant to subsec-
tion 2(b) of the MCIA; and

« since Section 3 of the MCIA deems
her pecuniary interests, direct or
indirect, to be his pecuniary interests,
if known to him, Councillor Harris
contravened the MCIA.

No allegation was ever made that

Councillor Harris himself had a pecuni-

ary interest in the Resolution.

Did Councillor Harris
Have a Pecuniary Interest
in the Resolution?

Despite finding that the application
ought to be dismissed solely based on
untimeliness, the Court nevertheless
considered whether Councillor Harris
had a deemed pecuniary interest in the
Resolution. For a multitude of reasons, it
determined that he did not.

The Court first noted that the
Resolution itself could not create a pecu-
niary interest because Councillor Harris
and Waterloo Regional Council had nei-
ther jurisdiction nor control with respect
to whether Bill 66 would be passed. In
other words, the Resolution on its own
could not change the law — it merely
expressed support for the Bill, and the

Bill itself could only be passed or rejected
by the provincial government:

[46] While Councillor Harris may have
had a political interest in the passage of
Bill 66, he did not have any control over
whether the Bill would in fact be passed.
The Labour Relations Act is under the
purview of the provincial government, and
expressions of support, while politically rel-
evant, cannot create a pecuniary interest for

anyone, including Councillor Harris, the
Region, or CLAC.

Second, the Court explained that pos-
sible future outcomes cannot qualify as
pecuniary interests under the MCIA, and
that the pecuniary interest must be real
rather than hypothetical.

With respect to the Resolution, it was
too hypothetical in that it did nothing
more than show support for a Bill that
might ultimately be amended or perhaps
not even passed. The Bill also had an opt-
out clause, meaning the region could still
choose to be defined as a construction
employer, should it so wish.

Moreover, the amendments to
the LRA would not result in the
CLAC automatically receiving any
regional contracts — it simply meant
that the CLAC, as well as countless
other organizations, would have the
opportunity to bid on projects under an
open tendering process. There was never
any guarantee that the CLAC would be
successful in any of its bids, should it
even choose to bid in the first place:

[48] To constitute a pecuniary interest,
there must be something more than the pos-

sibility of future business.

[51] In this case, CLAC interest in the
Resolution was too hypothetical to consti-
tute a pecuniary interest.

[52] The applicants have led insufficient
evidence of a pecuniary interest. Any
interest that CLAC may have had in the
Resolution was too speculative and/or hypo-
thetical to constitute a pecuniary interest
under the Act. Moreover, the Resolution
was effectively a symbolic show of support,
and the regional council did not in fact
have any control over whether the amend-

ments would be proclaimed into law.

Consequently, there was no breach
of the MCIA, as Councillor Harris did
not have a pecuniary interest in the
Resolution in any manner whatsoever.

Conclusion

The MCIA is just one of the many
tools that bestows in the public the
confidence that the municipal system
of government is functioning without
undue influence. What it does not do —
and rightfully so — is overstep its reach
and impute a conflict of interest in situ-
ations where the allegations are purely
speculative or hypothetical.

It bears mentioning that Councillor
Harris was also found to have not con-
travened the Act based on some of the
exceptions found in Section 4 of the
MCIA. Interested readers are encour-
aged to review the entirety of Harris, the
MCIA, and to consider obtaining legal
advice from a lawyer experienced in such
applications, when necessary. MW
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