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Municipal Docket

ERIC

DAVIS

Eric Davis is a partner with SV Law

and his practice focuses exclusively on
municipal and planning law. He is an
LSO-certified specialist in municipal

law: local government and land use
planning and development. Davis acts for
municipalities and other public bodies
across Ontario, including school boards,
homeowners, businesses, developers, and
other private sector clients. He focuses on

matters related to municipal governments.

Davis can be reached at edavis@svlaw.ca.

Rhyss Oldacre is a summer student
at SV Law. She is entering her third
year of studies at the University of
Windsor Faculty of Law and has a

particular interest in municipal law.

Balancing the past
and the future

The Government of Ontario is ushering
in a new era of heritage management
through Bill 5, Protect Onzario by
Unleashing Our Economy Act, 2025.

Bill 5 introduces sweeping changes
to several pieces of provincial legisla-
tion, including the Ontario Heritage
Act (OHA) through Schedule 7. The
proposed amendments are aimed at
modernizing enforcement, enhancing
archaeological oversight, and prioritizing
key development agendas, such as hous-
ing and infrastructure.

Expansion of ministerial powers

At the core of Bill 5’s proposed changes is

a sharp expansion of ministerial and pro-

vincial powers over archaeological sites

and artifacts. Under the amendments,

the Minister of Tourism, Culture and

Gaming will have expanded authority to:

« issue assessment orders to prevent
the alteration or removal of artifacts
until an archaeological assessment is
completed, and findings are submitted
verifying that no further cultural her-
itage value exists on site

+ order inspections on any land, includ-
ing underwater property, to determine
the presence of archaeological sites or
artifacts

« direct the deposition of archacological
collections to public institutions or
Indigenous communities

+ appoint investigators to conduct for-
mal investigations to seize artifacts or
other archaeological material during
any inspection

These enhanced powers aim to address

longstanding concerns around the
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preservation of archaeological materials,
particularly as urban expansion increas-
ingly intersects with culturally and
historically sensitive sites. The proposed
amendments also provide the province
with greater discretion over what hap-
pens to discovered artifacts.

Moreover, authorized individuals
may now enter non-residential premises
during business hours to seize relevant
materials, and investigators may seize
artifacts during or after an investigation,
even if the items were previously released
following a conviction.

As it stands under the OHA, inspection
powers are limited to those individu-
als who hold an archaeological licence
recognized by the OHA. The proposed
amendments expand the power of the
minister and grant them the authority to
direct inspections. These additions aim to
close enforcement loopholes and prevent
the loss or mishandling of cultural assets.

Of note, the amended section 68.3 of
the OHA makes it clear that no com-
pensation will be owed to landowners
or developers for losses stemming from
government action, which can include
things such as permit delays, seizing arti-
facts, or having their sites shut down.

Exemption from

archaeological assessments

A more potentially controversial com-
ponent of Bill 5 is its allowance for the
Lieutenant Governor in Council (the
provincial Cabinet) to exempt properties
from archacological assessments under
the OHA and other relevant legislation.
Once proclaimed into force, the new
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section 66.1 of the OHA grants exemp-

tions for projects that advance “provincial

priorities,” including:

« transit and transportation projects

+ housing development

+ health and long-term care infrastructure

« other initiatives as may be prescribed
by regulation

This provision empowers the province

to bypass heritage-related procedural

requirements, including field assessments

and reporting obligations, for develop-

ments deemed critical to provincial

interests. However, this authority is not

without caveats.

The legislation explicitly states that
exemptions may be subject to conditions
imposed by regulation or order, and must
not conflict with other statutes, such
as the Funeral, Burial and Cremation
Services Act, 2002, which governs burial
sites and human remains.

Bill 5 grants Cabinet the authority
to designate any area in Ontario as a
“special economic zone,” within which
the government may exempt specific
companies or projects from selected
provincial statutes, regulations, or
municipal bylaws at its discretion. No
other Canadian province currently
has a comparable mechanism or other
mechanisms that would grant Cabinet
the power to determine that certain

provincial laws — such as environmental,
heritage, or municipal bylaws — do not
apply within these designated zones.

In addition to these exemptions, the
Bill also amends several definitions and
regulatory powers regarding archaeo-
logical matters. It grants the government
the authority to define or clarify what
constitutes an “archaeological collection”
and a “public institution.” This serves to
further centralize control over cultural
and historical materials. These changes
signal a potential tightening of ministerial
oversight on how recovered artifacts are
managed and stored, especially where they
relate to provincially significant projects.

While the exemption mechanism may
streamline the approval process for urgently
needed infrastructure and housing, reduce
the “red tape,” and avoid costly delays,
concerns may be raised around the long-
term implications for heritage conservation
and Indigenous rights.

The flexibility to exempt projects
from archaeological oversight could
result in the destruction or disturbance
of undocumented archaeological sites,
including those of cultural or spiritual
significance. Without transparent criteria
and meaningful consultation, there is a
risk that economic expediency may come
at the cost of Ontario’s archaeological
and historical legacy.

While the exemptions may serve to
streamline major development projects,
the new restrictions on artifact removal
and the expanded scope of control given
to the ministry discussed above could
cause several concerning impacts, such
as project delays, site restrictions, and
increased costs for compliance.

Limitation period for OHA offences
Bill 5 introduces a new limitation period
to bringing a claim for offences under
the OHA.

Previously, charges had to be laid
within six months, as outlined in section
76 of the Provincial Offences Act. The
new section 69.1 of the OHA now
allows charges to be laid within two
years. This shift significantly broadens
the enforcement window and increases
accountability for contraventions that
may have previously gone unaddressed.

The proposed changes to the OHA
under Bill 5 reflect a complex balancing
act. On the one hand, they signal the
province’s renewed commitment to
preserving Ontario’s rich archaeological
legacy by empowering ministries to
act decisively for the protection of
heritage. On the other hand, they
introduce avenues for bypassing those
protections when provincial economic or
infrastructure goals take precedence.
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