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VAGUENESS & UNCERTAINTY IN NOISE BY-LAWS:
OBJECTIVE VS. SUBJECTIVE TESTS
by Eric M. Davis
Introduction Background

Municipalities across Ontario prosecute noise by-law viola-
tions all the time, however, the uniqueness of a particular
noise by-law prosecution and the decision of the Ontario
Court of Justice in Geil v. North Dumfries (Township), 2009
CarswellOnt 4665 cannot be understated.

For instance, the initial trial took two full days and there
were seven witnesses. Also, the transcript of the judgment
rendered by Justice of the Peace J. Dejong on September 19,
2007 was 30 pages in length. Furthermore, the defendant, Ja-
son Geil (later the appellant) who was convicted, was given
the maximum fine under the by-law of $2,000.00. Unsurpris-
ingly, given that background, the defendant appealed both
his conviction and sentence, although he did not use the
- paralegal that had represented him at trial; he retained a law-
yer for the appeal.

On appeal, counsel for both sides prepared and exchanged
factums together with books of authorities (which is also un-
usual) and argued the appeal for two days before His Honour
Mr. Justice J. T. Lynch at the Ontario Court of Justice.

Of particular interest is the fact that appellant’s counsel chal-
ienged the validity of the noise by-law on the grounds that it
was vague and uncertain, although that particular argument
was never raised at trial.

The resulting 15 page judgment of Mr. Justice Lynch clari-
fied several key noise by-law causes involving vagueness
and uncertainty.

The Corporation of the Township of North Dumfries (the
“Township”) passed By-law 908-06 (the “By-law”) on July
21, 1986. It consisted of a total of three sections which pro-
vided as follows:

1. No person shall, within the corporate limits of the
Township of North Dumfries, ring any bell, blow or
sound any horn, shout or make any unusual noise or
noise likely to disturb the inhabitants of the Township
of North Dumfries or cause or permit the same to be
made.

2. This By-law shall not apply to any farming, farm-re-
lated or agricultural operation or to the use of imple-
ments of husbandry, either motorized or self-propelled.

3. Every person who contravenes any of the provisions
of this By-law shall, upon conviction thereof, forfeit
and pay a penalty not exceeding (exclusive of costs) the
sum of Two Thousand ($2,000.00) Dollars for each
such offence and every such penalty shall be recover-
able under the Provincial Offences Act, R.S.0. 1980, c.
400, as amended.

Section 1 of the By-law was obviously modeled after para.
138 of section 207 of the former Municipal Act, R.S.0. 1990,
c. M.45 (prior to the Municipal Act, 2001, 8.0. 2001, c. 25),
which provided that by-laws may be passed by the councils
of all municipalities for “prohibiting or reguiating, within the
municipality or within any defined area or areas thereof, the
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ringing of bells, the blowing of horns, shouting and unusual
noises, or noises likely to disturb the inhabitants.”

In the three and a half years preceding the initial trial in
2007, the appellant, allowed hundreds, if not thousands, of
dump trucks to haul and dump fill from a nearby highway
construction project onto his farm property. However, in Oc-
tober 2006, that dumping began to take place 24 hours a day,
six days a week.

The appellant’s neighbours complained to the Township
about the noise coming from the trucks. This noise caused
them to lose a great deal of sleep, especially when hearing
the tailgates of the trucks banging past their homes at all
hours of the night.

The appellant was charged by the Township with violating
section 1 of the By-law. At trial, the principal defence ad-
vanced was that the noise being caused was “farm-related”,
which was one of the exemptions under section 2 of the By-
law.

The presiding Justice of the Peace held that the appellant had
not proven the exemption on a balance of probabilities pur-
suant to subsection 47(3) of the Provincial Offences Act,
R.S.0. 1990, c. P.33, and a conviction was registered. The
maximum fine under the By-law of $2,000.00 was imposed.

Vagueness & Uncertainty

On appeal, no issue was taken with regard to the ability of
the Township to enact a by-law regulating noise. However,
the appellant argued that sections 1 and 2 of the By-law were
vague and uncertain such that no reasonably intelligent per-
son could determine the meaning of the By-law and govern
their actions accordingly.

The appeal was particularly important as many other munici-
palities across Ontario have noise by-laws with very similar
wording to the one used by the Township in section 1. A
judgment rendering it vague and uncertain would have had
ramifications across the province.

The appellate judge reviewed several cases in relation to
vagueness and uncertainty in by-laws.

Reid’s Heritage Homes Ltd. v. Guelph (City) (2000), 14
M.P.LR. (3d) 103 (Ont. S.J.C)), involved a municipal noise
control by-law in which the term “noise” was defined as
“sound that is created by an activity set out in this by-law
when such sound is of a volume that it annoys or disturbs or
is likely to disturb the peace, quiet, comfort and repose of
any person.”

At issue in that case were the words “annoys or disturbs” as
one could violate the by-law if one merely created noise that
annoyed or disturbed another person. The problem with such
a provision is that the standard is completely subjective.
What may annoy or disturb one person may not annoy or
disturb another. For example, one may not enjoy a particular
type of music played at any volume, so if one hears it, one
could be annoyed or disturbed. Therefore, even if one
wanted to comply with the by-law, and took reasonable pre-

cautions to avoid violating it, one could still never be sure if
the noise that one is creating amounted to a violation.

It is well established that a by-law must contain adequate in-
formation as to the duties of those who are to obey it. In par-
ticular, by-laws should be written with enough specificity to
enable citizens to perceive their obligations in advance so
that they can govern their actions accordingly. If a provision
is not reasonably explicit, it will be unenforceable because it
1s vague.

In Reid’s Heritage Homes Ltd. v. Guelph (City), due to the
definition of the term “noise” and the inherent subjectivity of
any violation, the Court ultimately determined that the word-
ing of that by-law was void for uncertainty and could not
stand.

Similarly, in R. v. Highland Packers Ltd. (1978), S M.P.L.R.
171 (Ont. Div. Ct.), a noise by-law was struck for being
vague and uncertain because it prohibited the making of cer-
tain enumerated sounds, “or any other noise that disturbs the
inhabitants of the Town of Stoney Creek.” Again, the stan-
dard imposed by the by-law was purely subjective. A viola-
tion could be established by proving simply that an inhabi-
tant of the Town of Stoney Creek had been disturbed by the
noise in question.

Lawrence v. Muskoka Lakes (Township) (2005), 11 M.P.L.R.
(4th) 200 (Ont. S.C.J.), dealt with obtaining exemptions
under a noise by-law. In applying the principles set out in
Reid’s Heritage Homes Ltd. v. Guelph (City), the Court de-
termined that no objective criteria existed that would permit
a “reasonably intelligent person” to assess whether or not
they were entitled to an exemption and rejected the noise by-
law due to vagueness and uncertainty.

The key difference between all of these cases and the deci-
sion in Geil v. North Dumfries (Township) is that the By-law
did not impose a purely subjective standard of determination.

As noted above, section 1 of the By-law provided that: “No
person shall, within the corporate limits of the Township of
North Dumfries, ring any bell, blow or sound any horn, shout
or make any unusual noise or noise likely to disturb the in-
habitants of the Township of North Dumfries or cause or
permit the same to be made.”

Under the By-law, it does not matter if a person is “annoyed”
or “disturbed” by a particular noise, but it does prohibit “un-
usual” noise or “noise likely to disturb the inhabitants.” That
is an objective standard as one could reasonably determine
whether or not a particular noise is unusual or whether it
would be likely to disturb the inhabitants. In the result, the
Court held that the objective standard found within the By-
law is sufficiently explicit and specific such that a “well-in-
tentioned citizen of common intelligence will not have to
guess at the meaning.” The mere fact that a Court may be
called upon to make a determination as to what is an “unu-
sual noise or noise likely to disturb the inhabitants of the
Township” is not fatal to the By-law. That determination is a
function appropriately left to a Court, where a variety of cir-
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cumstances that could not be fully canvassed in any noise
by-law can be considered.

The appellant also challenged section 2 of the By-law which
provided that: “This By-law shall not apply to any farming,
farm-related or agricultural operation or to the use of imple-
ments of husbandry, either motorized or self-propelled.” This
challenge rested on the fact that none of the key terms con-
tained in this section, such as “farming”, “farm-related” or
“agricultural operation” were defined in the By-law. It was
argued that, based on the lack of defined terms, section 2 was
vague and uncertain, as one could not determine if one were
eligible for an exemption.

As a practical matter, one can understand why the Township,
which has a very large and vibrant agricultural sector, would
want to keep the terms in section 2 relatively broad, as it
would want to avoid the By-law being used to hinder legiti-
mate agricultural operations. The appellate Court confirmed
that the mere fact that terms such as “farming”, “farm-re-
lated” or “agricultural operation” were not defined did not
render the By-law vague and uncertain.

The Court followed Neighbourhoods of Windfields Ltd. Part-
nership v. Death (2007), 49 M.P.L.R. (4th) 169 (Ont. S.C.J.),
for the proper approach when dealing with a challenge based
on vagueness. It held that there was no reason to believe that
a Justice of the Peace would be unable to properly interpret
the reference to “any unusual noise or noise likely to disturb
the inhabitants of the Township of North Dumfries” or the
farm-related exemption found in section 2 of the By-law. As
outlined in Neighbourhoods of Windfields Ltd. Partnership v.
Death, the Court was entitled to look at the context, the in-

tent of the Township and the public interest being protected,
and to receive evidence with respect to the particular
circumstances.

Accordingly, the issue of vagueness and uncertainty as a ba-
sis for the appeal was rejected by the Court. .

Conclusion

Ultimately, despite some evidentiary issues at trial, the con-
viction and sentence of $2,000.00 were both upheld by the
Ontario Court of Justice.

Mr. Justice Lynch found that there were no errors regarding
decisions on questions of law nor that a substantial wrong or
miscarriage of justice had occurred. He concluded that the
findings made by Justice of the Peace J. DeJong were not
unreasonable and that a properly instructed trier of fact, act-
ing judiciously, could reasonably make the same findings.
As noted above, the issue of vagueness and uncertainty in
relation to noise by-laws has been discussed in a variety of
cases, but this case illustrates an acceptable objective stan-
dard that can withstand scrutiny without being struck down
by the Courts. This case will hopefully prevent other noise
by-laws from being challenged on similar grounds.

Eric M. Davis is an associate with White, Duncan, Linton
LLP in Waterloo who specializes in Municipal & Planning
Law matters. He is an executive member of the Municipal
Law Section of the Ontario Bar Association.
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363. Attacks on by-laws and resolutions — Practice and proce-
dure — On quashing by-laws or resolutions — Costs Town
passed by-law restricting third party billboards — Company chal-
lenged constitutionality of by-law — Application judge quashed en-
tire by-law subject to six-month suspension and ordered approval of
company’s outstanding billboard applications — Town’s appeal
was allowed in part — Infringing provisions of by-law were
quashed subject to six month suspension — Appeal judgment dis-
posed of costs of appeal but did not deal with costs of original ap-
plication — On application, company had been totally successful
and was awarded costs fixed at $40,000 — Town argued that costs
award for application should mirror award oun appeal, where court
determined there should be no order as to costs because of divided
success — Town pointed out that company only obtained limited
relief as compared to broad relief it originally sought and ob-
tained — Costs of application were reduced to $20,000 — Com-
pany was entitled to costs, but it was not appropriate that award be
in same amount as originally awarded by application judge — Re-
lief sought by company was well in excess of what was ultimately
obtained — Unsuccessful portions of application no doubt added
significantly to both time and cost of proceeding.

Vann Media Inc. v. Oakville (Town) (2009), 2009 CarswellOnt
4594, 2009 ONCA 609, Paul Rouleau 1.A., R.G. Juriansz JA.,RP.
Armstrong J.A. (Ont. C.A.); additional reasons to  (2008), 2008
ONCA 752, 54 M.P.LR. (4th) 1, (sub nom. Vann Media Group Inc.
v. Oakville (Town)) 95 OR. (3d) 252, 2008 CarswellOnt 8659, P.
Rouleau J.A., R. Juriansz J.A., R.P. Ammstrong J.A. (Ont. C.A.);
reversing in part (2008), 168 C.R.R. (2d) 226, 43 M.P.LR. (4th)
163, 2008 CarswellOnt 588, 89 O.R. (3d) 385, Gray J. (Ont. S.C.J.).

364. Attacks on by-laws and resolutions — Remedies — Judi-
cial review —— Examination of councillor — Municipal Code re-
guired taxi and limousine operators picking up passengers in city to
have city-issued business licences, with exception for vehicles only
taking passengers to airport with permits issued by Minister of
Transport — Airport taxi association and airport limousine opera-
tors association arguably fell within exception, because in Decem-
ber 1996, Greater Toronto Airport Authority (GTAA) became oper-
ator of airport, and since that date, it and not Minister, issued
perinits to taxis and limousines — City took position that thereafter
associations were not entitled to exemption under Municipal
Code — Associations were still covered under exception under s.
156(3) of Municipal Act, 2001 (MA) — However, when City of
Toronto Act, 2006, which contained no equivalent exception, re-
placed MA, interpretation of exception in Code became meaning-
ful — Six-member licensing and standards committee approved
motion by councillor/chair for removal of exemption and city en-
acted forerunner to impugned bylaw — Councillor allegedly made
comments to media suggesting city’s motivation was to secure bar-
gaining leverage with GTAA and city of Mississauga over regula-
tion of taxis and limousines at airport — Council repealed forerun-
ner bylaw to permit study of issue — However, no study was done,
because of belief that with GTAA’s takeover, exemption had no
practical effect — On councillor’s motion, council voted in favour
of impugned exemption removal bylaw — Associations sought to
quash impugned bylaw — Judge granted associations’ applications
for interlocutory injunctions enjoining city from enforcing bylaw,
finding prima facie case of bad faith and serious issue for trial —

Pursuant to R. 39.03 of Rules of Civil Procedure, associations
served summons to examine councillor — Judge dismissed city’s
motion to quash summons — City applied for leave to appeal —
Application dismissed — Motions judge correctly identified appro-
priate principles and applied them to unique facts of case — There
was no reason to doubt correctness of this discretionary decision —
Rule 62.02(4)(b) of Rules was not engaged — Motions judge made
error with respect to tole councillor played on day by-law was re-
submitted, however error did not undermine conclusions reached —
There was no error with respect to statements made by councillor.

Airport Taxicab (Pearson Airport) Assn. v. Toronto (City)
(2009), 2009 CarsweliOnt 3703, J. Wilson J. {Ont. Div. Ct.); refus-
ing leave to appeal (2009), 2009 CarswellOnt 2903, Perell J. (Ont.
S.C.1).

365. By-laws — Enforcement — Miscellaneous City ob-
served Manitoba Maple trees within road allowance owned by city
but within joint jurisdiction of city and township, had been cut
down — Defendant told by-law enforcement officer he “cut them
down with a whipper snipper” — Defendant was charged with in-
tentionally damaging, cutting or removing trees contrary to city by-
law — Defendant convicted — Defendant’s admission, absence of
evidence that it was impossible to cut down trees with whipper
snipper, and fact that he benefited from removal of trees, left no
doubt as to identity — While subject trees would not likely have
reached 5-metre height specified in by-law’s definition of “tree”,
court did not have to consider growth potential, it was sufficient
that trees were capable of reaching average specified height — By-
Jaw had no exception permitting any species of tree, even those
considered to be nuisance, to be cut or removed without authoriza-
tion — Defendant failed to establish his actions were trivial, or mi-
nor contravention of by-law that shouid be disregarded — Section
26 of Municipal Act, 2001 provides that all road allowances made
by Crown surveyors located in municipalities constitute “high-
way” — However, offence occurred near intersection of two muni-
cipal roads, there was no evidence that road allowance was “made
by Crown surveyors”, and thus it was not clear that road allowance
fell within “highway” under Act — If road allowance were “high-
way”, then pursuant to s. 27(2) of Act, it would have to be governed
by by-law passed by both city and township, but there was no evi-
dence of township by-law — Section 8 of Act provides that in event
of ambiguity in whether or not municipality has authority to pass
by-law, ambiguity should be resolved to include, not exclude, pow-
ers municipality had on day before Act came into force — Pursuant
to s. 14 of Act, by-law is without effect to extent of any conflict
with provincial or federal act — By-law was consistent with intent
of Act to allow municipalities to have control over their own pro-
perty, so by-law did not frustrate purpose of Act — By-law was
passed under preceding Act, and validity of by-law was not affected
by retroactivity — Despite any restrictions on city’s jurisdiction
over highway imposed by s. 27(2) of Act, other provisions of Act
preserved city’s authority to control cutting of trees in road allow-
ance and by-law was capable of enforcement.

R. v. Bumstead (2008), 59 M.P.L.R. (4th) 310, 2008 CarswellOnt
9072, 2008 ONCJ 760, B. Forster J.P. (Ont. C.J.).

366. Council members — Removal from office — Reasons for
removal — Miscellaneous Pecuniary interest in issue — Peti-
tioners were 39 electors of township; respondent was township’s
mayor — Electors alleged that mayor must be ousted because he
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paved plus 0.6 metre shoulders and bridge of same width, but of-
ficer rejected application on basis of inadequate access route, stat-
ing that “half road” with 5.7 metres paved, restrictive covenants for
eventual full two-lane road, and two-lane bridge were required —
Access route was intended to service owners’ two-lot subdivision,
and neighbour’s future six-lot development, and owners alleged
there were no further lands capable of subdivision — Owners ap-
plied for judicial review seeking order in nature of mandamus to
compel officer to approve subdivision application — Judge ordered
officer to approve owners’ proposed access route but declined to
order approval of subdivision application as there were outstanding
conditions to be satisfied — Officer’s refusal to approve proposed
access route was unreasonable — Officer repeatedly described need
for six-metre road width to allow for two lane traffic, but width was
unnecessary for type of traffic here, and two standard sized cars
could safely pass each other on single lane road of less than six-
metre width — Concerns over “ice control, snow removal and other
road maintenance issues” were not reasonable justification as these
concerns applied equally to road of any width — Fire chief’s exam-
ples of how anything less than two-lane road would pose danger to
residents or fire or safety personnel were so unlikely as to fail short
of reasonable basis for refusing owners’ proposed access route —
Engineer’s opinion that access route would provide safe, efficient
and convenient access for emergency vehicles and passenger cars
and would continue to do so with neighbour’s subdivision was un-
contradicted, and that was complete answer to dangers referred to
by fire chief and safety concerns raised by officer — Officer had
two opportunities to explain his reasoning and he had not pointed to
some particularity of site or special condition to justify his refusal
to approve subdivision.

Norgard v. Anmore (Village) Approving Officer (2009), 2009
BCSC 823, 2009 CarswellBC 1631, Hinkson J. (B.C. S.C.).

383. Zoning — Attacking validity of zoning by-laws —
Grounds — Non-compliance with statutory requirements
By-law 2007-39 amended by-law 2006-01 by changing zoning of
four-hectare parcel of land from Future Development status to
Quarries Restricted, with restriction being that only concrete plants
were permitted as principal use — Residents’ association contended
permitted principal use of concrete plant would be for processing
aggregate materials extracted from other locations, contrary to
stated purpose of quarries zoning designation in by-law 2006-01 —
Association contended by-law 2007-39 was either contrary to or at
variance with zoning by-law and in breach of s. 297(1) of Munici-
pal Act — Association brought petition to have by-law 2007-39 de-
clared invalid — Petition was dismissed — Association ap-
pealed — Appeal allowed — Order dismissing petition was set
aside, and bylaw 2007-39 was declared invalid — By authorizing
concrete plant to operate on permanent standalone basis within area
designated natural resource, city council acted contrary and at vari-
ance with city’s official community plan — Bylaw 2007-39 was,
therefore, invalid.

McLean Lake Residents’ Assn. v. Whitehorse (City) (2009), 60
M.P.L.R. (4th) 38, 2009 CarswellYukon 121, 2009 YKCA 11, D.
Smith J.A., Donald J.A., Frankel JA. (Y.T. C.A)); reversing
(2008), 2008 YKSC 46, 47 M.P.L.R. (4th) 225, 2008 CarswellY-
ukon 51, L.F. Gower J. (Y.T. S.C)).

384. Zoning — Attacking validity of zoning by-laws —
Grounds — Non-compliance with statutery requirements
Minister of Forests and Range removed large area of private land
from tree farm licenses without notice to regional district — Re-

gional district was composed of 13 municipalities and three electo-
ral areas, and was governed by 23-member board — Only three di-
rectors were allowed to vote on by-laws at board meeting, based on
cost sharing agreements purportedly created under s. 804.1 of Local
Government Act — Cost sharing agreements required municipality
to pay $100 for vote on land use decisions, and no other pay-
ments — District passed by-laws amending official community
plans to downzone large areas of land in electoral area, effectively
blocking development of lands removed from tree farm licenses -—
Owner of lands and association of landowners brought applications
for judicial review to set aside by-laws for illegality — Applications
were granted — District appealed — Appeal dismissed — Utilizing
section to alter voting rules in this manner was not within jurisdic-
tion granted by legislature — Trial judge did not err in concluding
that by-laws were illegal and should be quashed — Cost sharing
agreements were required to be connected to actual ongoing costs
of services and to have basic parameters — Municipalities were not
actually participating in services, as required by Act — Agreements
only covered electoral area, and not municipalities, and were illegal
and void — Vote on by-laws was not valid as directors representing
municipalities were not eligible to vote — If local government fails
to abide by procedural provision of Act when adopting by-law, or if
by-law is contrary to provision of Act, by-law is illegal.

Western Forest Products Imc. v. Capital Regional District
(2009), 60 M.P.L.R. (4th) 1, 2009 BCCA 356, 2009 CarswellBC
2110, Bauman J.A., D. Smith J.A., Newbury JA. (B.C. C.A); af-
firming  (2008), 2008 CarswellBC 2932, 54 M.P.L.R. (4th) 232,
2008 BCSC 1776, R.W. Metzger J. (B.C. 8.C.).

385. Zoning — Enforcement of zoning by-laws — Practice and
procedure on enforcement Property owner used land to raise
organic chicken — Municipality identified trailer on land which in-
fringed Land Use by-law (“LUB”) and requested that she remove it
by December 31, 2007; two more notices were issued — Property
owner neither complied with nor appealed stop order — Municipal-
ity consequently applied for and obtained order which declared pro-
perty owner in breach of LUB and stop order, and granted perma-
nent injunction to municipality, requiring property owner to remove
all recreational vehicles, all buildings and parts of buildings, and all
septic tanks and other storage tanks from lands within 30 days —
Property owner appealed — Appeal allowed in part — On sole ba-
sis that there was insufficient evidence demonstrating that entirety
of property owner’s land was railway right-of-way for purposes of
s. 5.2(f), appeal was granted in part and injunction vacated as it re-
lated to enforcement of LUB — Award of costs granted to munici-
pality was also set aside, as it was largely based on enforcement of
LUB — Because success was divided, each party should bear own
costs in proceedings and on appeal.

Rocky View (Municipal District No. 44) v, McKinnon (2009), 59
M.P.LR. (4th) 181, 2009 CarswellAlta 1239, 2009 ABCA 268,
Constance Hunt J.A., Keith Ritter J.A., Peter Martin J.A. (Alta.
C.A).

386. Zoning — Enforcement of zoning by-laws — Practice and
procedure on enforcement Leave to appeal from decision of
Subdivision and Development Appeal Board (board) — Residents
stored heavy equipment (disputed equipment) on their residential
property — Municipality took position that this constituted “tempo-
rary storage” as prohibited by relevant zoning by-law (by-law) —
Municipal officer issued order to remove disputed equipment —
Order was affirmed by board — Residents sought to appeal on
ground that presence of disputed equipment did not meet by-law
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had no practical effect — On councillor’s motion, council voted in
favour of impugned exemption removal bylaw — Associations
sought to quash impugned bylaw — Judge granted associations’ ap-
plications for interlocutory injunctions enjoining city from enforc-
ing bylaw, finding prima facie case of bad faith and serious issue
for trial — Pursuant to R. 39.03 of Rules of Civil Procedure, as-
sociations served summons to examine councillor — Judge dis-
missed city’s motion to quash summons — City applied for leave to
appeal — Application dismissed — Motions judge correctly identi-
fied appropriate principles and applied them to unique facts of
case — There was no reason to doubt correctness of this discretion-
ary decision — Rule 62.02(4)(b) of Rules was not engaged — Mo-
tions judge made error with respect to role councillor played on day
by-law was re-submitted, however, error did not undermine conclu-
sions reached — There was no error with respect to statements
made by councillor.

Airport Taxicab (Pearson Airport) Assn. v. Toronto (City)
(2009), 2009 CarswellOnt 3703, J. Wilson J. (Ont. Div. Ct.); refus-
ing leave to appeal (2009), 2009 CarswellOnt 2905, Perell J. (Ont.
S.C.1.).

371. Municipal liability — Miscellaneous —— Statutory liabil-
ity — Plaintiffs owned property in 30-residence village in low-lying
area surrounded by water — Village installed closed sewer system
in 1975 comprising 4,100 feet of two-inch pipe network connected
to two-cell sewage lagoon, which did not require village building or
pumps — Residences had septic tanks on their property and sump
pump to push fluid wastes into sewer line connected to village sys-
tem — Plaintiffs had functioning sump pump and check valve from
septic tank to sump pump, but no check valve on their four-inch
gravity sewer pipe connecting house to septic tank — Solid waste
remained in septic tank, and removal had to be arranged either by
homeowners themselves or, as in plaintiffs’ case, by village every
two years with cost added to water bill — Plaintiffs’ basement had
weeping tile directing water from ground around home — Village
experienced significant spring runoff and rainfall in June and July
2004 — On July 8, 2004, plaintiffs discovered 10-12 inches of raw
sewage in basement, and water coming through floor drain and out
of two basement toilets — Total loss was $70,167.19, for which
insurer paid $58,523.31 — Insurer brought subrogated action
against village for damages for breach of statutory duty, negligence,
and nuisance — Action allowed on basis of nuisance alone — Ex-
cessive rainfall, spring runoff, high water table, and low-lying
propetties caused excessive weeping tile flow of plaintiffs’ property
and resulted in septic tanks filling and initiation of pumping into
sewage collection system from many properties — Operating pres-
sure in sewage collection system increased, and plaintiffs’ pump
was no longer capable of pumping into system, resulting in
backup — Water and sewage entered plaintiffs’ home through four-
inch gravity connection between home and septic tank — Village
breached its duty to repair and maintain its sewer system — How-
ever, pursuant to s. 154(3) of Urban Municipality Act, 1984, village
did not know or should have known it had to do anything other than
it did to maintain sewer lines — System was closed pressure system
which had been in place for 29 years without incident — Village
was very small, with no paid employee to specifically look after
sewer system — It was on volunteer basis only that any care was
given to sewer system which village believed was self-cleaning —
Village was not liable for breach of statutory duty.

Nasby v. Spruce Lake (Village) (2009), 2009 CarswellSask 439,
2009 SKQB 288, M.L. Dovell J. (Sask. Q.B.).

372. Municipal liability — Negligence — Property mainte-
nance — Sewers and sewage systems Plaintifts owned pro-
perty in 30-residence village in low-lying area surrounded by
water — Village installed closed sewer system in 1975 comprising
4,100 feet of two-inch pipe network connected to two-cell sewage
lagoon, which did not require village building or pumps — Resi-
dences had septic tanks on their property and sump pump to push
fluid wastes into sewer line connected to village system — Plain-
tiffs had functioning sump pump and check valve from septic tank
to sump pump, but no check valve on their four-inch gravity sewer
pipe connecting house to septic tank — Solid waste remained in
septic tank, and removal had to be arranged either by homeowners
thernselves or, as in plaintiffs’ case, by village every two years with
cost added to water bill — Plaintiffs’ basement had weeping tile
directing water from ground around home — Village experienced
significant spring runoff and rainfall in June and July 2004 — On
July 8, 2004, plaintiffs discovered 10-12 inches of raw sewage in
basement, and water coming through floor drain and out of two
basement toilets — Total loss was $70,167.19, for which insurer
paid $58,523.31 — Insurer brought subrogated action against vil-
lage for damages for breach of statutory duty, negligence, and nui-
sance — Action allowed on basis of nuisance alone — Excessive
rainfall, spring runoff, high water table, and low-lying properties
caused excessive weeping tile flow of plaintiffs’ property and re-
sulted in septic tanks filling and initiation of pumping into sewage
collection system from many properties — Operating pressure in
sewage collection system increased, and plaintiffs’ pump was no
longer capable of pumping into system, resulting in backup —
Water and sewage entered plaintiffs’ home through four-inch grav-
ity connection between home and septic tank — Village breached
its duty of care to plaintiffs — While differing expert opinions were
offered, standard of care was not established upon which to find
negligence — Village was not negligent.

Nasby v. Spruce Lake (Village) (2009), 2009 CarswellSask 439,
2009 SKQB 288, M.L. Dovell J. (Sask. Q.B.).

373. Municipal liability — Nuisance — Flooding —— Plaintiffs
owned property in 30-residence village in low-lying area sur-
rounded by water — Village instalied closed sewer system in 1975
comprising 4,100 feet of two-inch pipe network connected to two-
cell sewage lagoon, which did not require village building or
pumps — Residences had septic tanks on their property and sump
pump to push fluid wastes into sewer line connected to village sys-
tern — Plaintiffs had functioning sump pump and check valve from
septic tank to sump pump, but no check valve on their four-inch
gravity sewer pipe connecting house to septic tank — Solid waste
remained in septic tank, and removal had to be arranged either by
homeowners themselves or, as in plaintiffs’ case, by village every
two years with cost added to water bill — Plaintiffs’ basement had
weeping tile directing water from ground around home —- Village
experienced significant spring runoff and rainfall in June and July
2004 — On July 8, 2004, plaintiffs discovered 10-12 inches of raw
sewage in basement, and water coming through floor drain and out
of two basement toilets — Total loss was $70,167.19, for which
insurer paid $58,523.31 — Insurer brought subrogated action
against village for damages for breach of statutory duty, negligence,
and nuisance — Action allowed on basis of nuisance alone — Ex-
cessive rainfall, spring runoff, high water table, and low-lying
properties caused excessive weeping tile flow of plaintiffs® property
and resulted in septic tanks filling and initiation of pumping into
sewage collection system from many properties — Operating pres-
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sure in sewage collection system increased, and plaintiffs’ pump
was no longer capable of pumping into system, resulting in
backup — Water and sewage entered plaintiffs’ home through four-
inch gravity connection between home and septic tank — Plaintiffs
established unreasonable interference with use and enjoyment of
their residence as result of sewer backup which occurred as conse-
quence of village’s conduct.

Nasby v. Spruce Lake (Village) (2009), 2009 CarsweliSask 439,
2009 SKQB 288, M.L. Dovell J. (Sask. Q.B.).

374, Municipal liability — Practice and procedure — Ac-
tions — Costs — Miscellaneous Petitioner gave city of which
she was resident notice of petition for referendum to amend Official
Community Plan (OCP) and zoning by-law to create park near lake
which was used as recreational area — OCP had designated area as
Industrial-Service, which included quarrying and other industrial
uses — City applied for declaration that petition was invalid as it
was not within city’s jurisdiction under Municipal Act — Applica-
tion was dismissed and petitioner sought special costs — Costs
were awarded on Scale C — On appeal, application was granted
and each party was ordered to bear their own costs in appeal.
Whiteherse (City) v. Darragh (2009), 59 M.P.L.R. (4th) 159,
2009 CarswellYukon 120, 2009 YKCA 10, D. Smith J.A., Donald
J.A., Frankel T.A. (Y.T. C.A.); reversing (2008), 51 M.P.L.R. (4th)
216, 2008 YKSC 80, 2008 CarswellYukon 90, R.S. Veale J. (Y.T.
S.C).

375. Municipal liability — Practice and procedure — Ac-
tions — Miscellaneous —— Predecessor in title to plaintiff sold
small parcel of land to province — Plaintiff acquired title to pro-
perty and owned and operated carwash at highway junction —
Agreement between predecessor in title and province referred to
easement agreement but it was not clear whether formal easement
agreement was ever prepared — Defendant town upgraded highway
to install curbing for safety reasons — Upgrades did not provide for
access to highway by plaintiff — Plaintiff brought action against
town and sought declaratory order that it had right of ingress and
egress to highway — Defendant brought motion for summary judg-
ment — Motion dismissed — Plaintiff had valid cause of action and
genuine issue for trial — Town took independent steps from prov-
ince in that it passed by-law to specifically bar access by plaintiff to
highway — Town physically barricaded exit from property -— No
consideration was paid to plaintiff — Facts indicated plaintiff still
retained proprietary or other interest in obstructing parcel of land.

Junction Carwash Ltd. v. Reblin (Tewn) (2009), 2009 Car-
swellMan 235, 2009 MBQB 125, Master Harrison (Man. Master).

376. Municipal tax assessment — Practice and procedure on as-
sessment appeals and objections — Costs — Miscellaneous——
Owner and municipal board agreed that apartment property had
market value of $3,307,000 in reference year 2003 — Assessment
to Sales Ratio for apartment properties in 2006 was 90.2 per cent of
market value — Board held that assessed value equalled market
value, and should not be reduced — Owner appealed — Appeal
dismissed — Assessed value bore fair and just relation to assessed

values of other assessable properties — Owner did not satisfy onus .

of showing that equity had not been achieved by board’s decision as
to assessed value of property — Owner applied to reopen appeal to
submit further evidence about assessments of other apartment build-
ings — Application dismissed — Even if evidence was presented, it
would not change outcome of appeal — Assessor’s request for costs
of owner’s request to reopen appeal was refused.

Gardentree Village Inc. v. Winnipeg (City) Assessor (2006),
[2006] M.M.B.O. No. 329, 2006 CarswellMan 602, D. Guénette
Acting Chair, J. Neil Member, P. Diamant Member (Man. Mun.
Bd.); reversed on other grounds (2009), 456 W.A.C. 317, 240 Man.
R. (2d) 317, 74 C.P.C. (6th) 1, 2009 MBCA 79, 2009 CarswellMan
376, Barbara M. Hamilton J.A., Martin H. Freedman J.A., Richard
7. Chartier J.A. (Man. C.A.).

377. Municipal tax assessment — Property subject to assess-
ment — Real property — Buildings — Mobile home cC
Ltd. owned and operated campground, portion of which was rented
out to third party trailer owners on seasonal basis — Municipal Pro-
perty Assessment Corporation (“MPAC”) determined that 229 trail-
ers were placed on land with sufficient permanency to be part of CC
Ltd.’s land for municipal property tax purposes — CC Ltd.’s appli-
cation for reimbursement for overpayment of realty taxes was al-
lowed — Applications judge held that seasonally-used trailers
owned by third parties and not intended to be permanent fixtures
did not form part of “current value” of land as defined in Assess-
ment Act, and that subject trailers should not have been included in
tax assessment as they did not form part of “fee simple” of CC
Ltd.’s property — Appeal by MPAC and municipality allowed —
Applications judge erred in his interpretation of term “current
value” — All land is liable to assessment under Act — Land is as-
sessed against legal owner — Assessment of land is based on cur-
rent value — There was nothing to suggest that 1997 amendments
which introduced concept of “current value” indicated legislative
intention to change what is to be included in assessed value of
land — Discontinuance of separate business tax assessments did not
signal intention to change what was to be included in assessed value
of land — Change from “market value” to “current value” and ref-
erence to “fee simple” in definition of “current value” were not in-
tended to change what is to be included in assessed value — Act
contemplates identifying what is land according to expanded defini-
tion, then assessing value of land assuming fee simple ownership
interest without encumbrance of all that comes within definition —
Section 19(1) of Act contemplates assessment of all that falls within
expanded definition of land, despite use of words “fee simple” —
Trailers in question were properly included in CC Ltd.’s property
tax assessment.

Carsons’ Camp Ltd. v. Municipal Property Assessment Corp.
(2008), 88 O.R. (3d) 741, 63 R.P.R. (4th) 163, 2008 CarswellOnt
74, 58 O.M.B.R. 292, 232 O.A.C. 297, 40 M.P.L.R. (4th) 165, 2008
ONCA 17, J. MacFarland J.A., J. Simmons J.A., P. Rouleau J.A.
(Ont. C.A.); additional reasons at (2009), 2009 CarswellOnt 4835,
2009 ONCA 620, J.L. MacFarland J.A., JM. Simmons J.A., Paul
Rouleau J.A. (Ont. C.A); reversing (2006), 49 R.P.R. (4th) 288,
2006 CarswellOnt 6927, 54 O.M.B.R. 399, 27 M.PL.R. (4th) 217,
HM. O’Connell J. (Ont. S.C.1.).

378. Municipal tax assessment — Tax exemptions — Crown —
Buildings and equipment —— Payments in Lieu of Taxes Act
arose from Federal Crown not being subject to provincial or local
taxation on its lands, buildings, and certain other assets, and resuit-
ing burden of loss of this tax base on local authorities — Citadel
consisted of land with improvements (buildings and structures), and
was zoned as regional park and designated national historic site —
Regional municipality and Crown could not agree on valuation for
certain taxation years — Advisory pane! was appointed — While
regional municipality viewed amount to be paid as $15.5 million
over past 10 years, and Crown concluded that amount should be
$2.2 million, panel determined amount to be $2.5 million — Min-
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ister accepted recommendation of panel — Regional municipality
brought application for judicial review of decision of Minister —
Application granted; matter remitted for redetermination — Al-
though there could be no judicial review of panel’s report per se,
panel’s report, as forming reasons for Minister’s decision, had to be
basis for review — Panel embarked on inquiry as to what it would
do in respect of valuations, rather than truly engaging in inquiry as
to what was unreasonable about director of assessment’s assess-
ment — Given nature of Minister’s discretion, this was error —
Panel’s evaluation of land was unreasonable — There was no justi-
fication advanced, under market value approach, for dividing land
under eligible improvement from land principally comprised of gla-
cis (sloped land surrounding fortification) — Panel rejected, as
comparator, sale relied upon by regional municipality’s expert, but
then used sale price from rejected comparator to calculate value of
land under eligible improvements — Panel ascribed nominal value
to land under glacis without explaining how comparable land could
have significantly higher value — Panel’s reasoning and conclusion
was not justified, transparent or intelligible, and did not fall within
range of possible, acceptable outcomes.

Halifax (Regional Municipality) v. Canada (Public Works &
Government Services) (2009), 2009 CarswellNat 2045, 2009 FC
670, M.L. Phelan J. (F.C.).

379. Planning — Enactment and approval of plans — Amend-
ments Petitioner gave city of which she was resident notice of
petition for referendum to amend Official Community Plan (OCP)
and zoning by-law to create park near lake which was used as recre-
ational area — OCP had designated area as Industrial-Service,
which included quarrying and other industrial uses — City unsuc-
cessfully applied for declaration that petition was invalid as it was
not within city’s jurisdiction under Municipal Act — City ap-
pealed -—— Appeal allowed — Act contemplated that amendment to
OCP must be initiated by council — Act did not permit city to
amend OCP by petition for referendum.

Whitehorse (City) v. Darragh (2009), 59 M.P.L.R. (4th) 159,
2009 CarswellYukon 120, 2009 YKCA 10, D. Smith J.A., Donald
J.A., Frankel JLA. (Y.T. C.A.); reversing (2008), 51 M.P.L.R. (4th)
216, 2008 YKSC 80, 2008 CarsweliYukon 90, R.S. Veale J. (Y.T.
S.C).

380. Planning appeal boards and tribunals — Jurisdiction —
General principles Developer sought approvals from Ontario
Municipal Board (“OMB”) to build golf course and 75 condomin-
ium units in area designated as part of Oak Ridge Moraine — De-
veloper chose to proceed simultaneously with consolidation of plan-
ning approvals and environmental assessment approvals, but
objected to consolidating final phase with respect to water issues —
Appellant abutting landowners had concerns about development’s
impact on water system and sought to have any future hearings that
might arise with respect to water issues heard by joint board of
OMB and Environmental Review Tribunal (“ERT”) to deal com-
prehensively with all issues related to development — OMB denied
landowners’ request to consolidate and hold single joint hearing in
accordance with s. 24(2) of Consolidated Hearings Act — Land-
owners appealed — For first time, developer in its responding fac-
tum in appeal raised question of whether OMB had jurisdiction to
make order sought by appellants — Appeal adjourned sine die —
Matter remitted back to new panel of OMB to consider new issues
raised with respect to jurisdiction before proceeding with substan-
tive appeal — To consider application of regulations and exemp-
tions in context of planning process, it would be helpful and appro-

priate for matter to be initially considered by OMB, with benefit of
full factual context to fairly evaluate issue, before being considered
by this court — It was unusual for issues to be raised for first time
in this court, and practice was to be discouraged.

McCutcheon v. Lebevie Enterprises Ltd. (2009), (ub nom.
McCutcheon v. Westhill Redevelopment Co.) 251 0.A.C. 150, 2009
CarswellOnt 3652, J. Wilson J., Low J., Ray J. (Ont. Div. Ct.).

381. Planning appeal boards and tribunals — Practice and pro-
cedure — Notice — Of appeal Business applied for develop-
ment permit for liquor store — While s. 33(7) of current land use
by-law prohibited liquor stores within 300 metres of each other, no
such requirement existed when area was designated direct control
district in January 2000 — In October 2000, planning commission
approved general criteria for liquor stores requiring consideration of
impact on existing developments where proposed liquor store was
within 300 metres of existing liquor store — City denied business’s
application, but Subdivision and Appeal Board (SDAB) allowed its
appeal and development permit issued — SDAB did not provide
competitor, who operated liquor store 184 metres away, with writ-
ten notice of appeal, having deemed affected person as any person
living within 60 metres of property — Judge granted competitor
leave to appeal on issues of whether SDAB erred by failing to con-
sider competitor affected person entitled to notice, and whether
SDAB erred by failing to consider restrictions under s. 33(7)(d) of
land use by-law — Appeal dismissed — In keeping with direct con-
trol nature of land at issue, which was land that enjoyed unique
characteristics or was subject to unusual site constraints, only
guidelines that existed at time land went under direct control contin-~
ued to apply — Given that there was no 300 metre requirement af-
fecting direct control lands, it was not necessary to consider
whether SDAB’s 60 metre notice policy was at odds with its obliga-
tions to existing liquor store 184 metres away — Rather, issue was
whether notice given complied with s. 686(3)(c) of Municipal Gov-
ernment Act, which requires notice to be given to owners required
to be notified under land use by-law and any other person SDAB
considers to be affected — SDAB exercised its discretion in provid-
ing notice to affected property owners, which it determined was
persons within 60 metre radius, and it specifically considered and
determined that competitor was not affected party — In reaching
that conclusion, SDAB assessed and concluded that there was no
cumulative impact on competitor’s business — That conclusion in-
volved pure exercise of discretion, which ought not to be interfered
with lightly.

587901 Alberta Ltd. v. Calgary (City) (2009), 442 W.A.C. 185,
446 AR. 185, 54 M.P.LR. (4th) 18, 2009 CarswellAlta 48, 2009
ABCA 29, K. Ritter J.A.,, P. Martin J.A., R. Berger J.A. (Alta.
C.A.); additional reasons at (2009), 2009 CarswellAlta 1247, 2009
ABCA 274, Keith Ritter J.A., Peter Martin J.A., Ronald Berger J.A.
(Alta. C.A)).

382. Subdivision control — Jurisdiction to approve subdivision
applications — Approving authority of first instance — Judicial
review —— Property owners sought to subdivide their property in
village that had only one approving officer — Owners submitted
application to which officer replied with preliminary layout review
with conditions upon which approval would be granted — Owners’
judicial review was granted in part and matter was remitted back to
officer — Owners submitted new and final bare land subdivision
application, which officer refused -—— Owners’ judicial review was
granted in part and matter was remitted back for reconsideration —
Owners submitted final application with access road of 4.5 metres
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paved plus 0.6 metre shoulders and bridge of same width, but of-
ficer rejected application on basis of inadequate access route, stat-
ing that “half road” with 5.7 metres paved, restrictive covenants for
eventual full two-lane road, and two-lane bridge were required —
Access route was intended to service owners’ two-lot subdivision,
and neighbour’s future six-lot development, and owners alleged
there were no further lands capable of subdivision — Owners ap-
plied for judicial review seeking order in nature of mandamus to
compel officer to approve subdivision application — Judge ordered
officer to approve owners’ proposed access route but declined to
order approval of subdivision application as there were outstanding
conditions to be satisfied — Officer’s refusal to approve proposed
access route was unreasonable — Officer repeatedly described need
for six-metre road width to allow for two lane traffic, but width was
unnecessary for type of traffic here, and two standard sized cars
could safely pass each other on single lane road of less than six-
metre width — Concerns over “ice control, snow removal and other
road maintenance issues” were not reasonable justification as these
concerns applied equally to road of any width — Fire chief’s exam-
ples of how anything less than two-lane road would pose danger to
residents or fire or safety personnel were so unlikely as to fall short
of reasonable basis for refusing owners’ proposed access route —
Engineer’s opinion that access route would provide safe, efficient
and convenient access for emergency vehicles and passenger cars
and would continue to do so with neighbour’s subdivision was un-
contradicted, and that was complete answer to dangers referred to
by fire chief and safety concerns raised by officer — Officer had
two opportunities to explain his reasoning and he had not pointed to
some particularity of site or special condition to justify his refusal
to approve subdivision.

Norgard v. Anmore (Village) Approving Officer (2009), 2909
BCSC 823, 2009 CarswellBC 1631, Hinkson J. (B.C. S.C.).

383. Zoning — Attacking validity of zoming by-laws —
Grounds — Non-compliance with statutory requirements
By-law 2007-39 amended by-law 2006-01 by changing zoning of
four-hectare parcel of land from Future Development status to
Quarries Restricted, with restriction being that only concrete plants
were permitted as principal use — Residents’ association contended
permitted principal use of concrete plant would be for processing
aggregate materials extracted from other locations, contrary to
stated purpose of quarries zoning designation in by-law 2006-01 —
Association contended by-law 2007-39 was either contrary to of at
varjance with zoning by-law and in breach of s. 297(1) of Munici-
pal Act — Association brought petition to have by-law 2007-39 de-
clared invalid — Petition was dismissed — Association ap-
pealed — Appeal allowed — Order dismissing petition was set
aside, and bylaw 2007-39 was declared invalid — By authorizing
concrete plant to operate on permanent standalone basis within area
designated natural resource, city council acted contrary and at vari-
ance with city’s official community plan — Bylaw 2007-39 was,
therefore, invalid.

MecLean Lake Residents’ Assn. v. Whitehorse (City) (2009), 60
MP.LR. (4th) 38, 2009 CarswellYukon 121, 2009 YKCA 11, D.
Smith J.A., Donald J.A., Frankel JA. (Y.T. C.A.); reversing
(2008), 2008 YKSC 46, 47 M.P.LR. (4th) 225, 2008 CarswellY-
wkon 51, LE. Gower J. (Y.T. S.C.).

384. Zoning — Attacking validity of zoning by-laws —
Grounds — Non-compliance with statatory requirements ——
Minister of Forests and Range removed large area of private land
from tree farm licenses without notice to regional district — Re-

gional district was composed of 13 municipalities and three electo-

ral areas, and was governed by 23-member board — Only three di-

rectors were allowed to vote on by-laws at board meeting, based on

cost sharing agreements purportedly created under s. 804.1 of Local

Government Act — Cost sharing agreements required municipality

to pay $100 for vote on land use decisions, and no other pay-

ments — District passed by-laws amending official community
plans to downzone large areas of land in electoral area, effectively
blocking development of lands removed from tree farm licenses —
Owner of lands and association of landowners brought applications
for judicial review to set aside by-laws for illegality — Applications
were granted — District appealed — Appeal dismissed — Utilizing
section to alter voting rules in this manner was not within jurisdic-
tion granted by legislature — Trial judge did not err in concluding
that by-laws were illegal and should be quashed — Cost sharing
agreements were required to be connected to actual ongoing costs
of services and to have basic parameters — Municipalities were not
actually participating in services, as required by Act — Agreements
only covered electoral area, and not municipalities, and were illegal
and void — Vote on by-laws was not valid as directors representing
municipalities were not eligible to vote — If local government fails
to abide by procedural provision of Act when adopting by-law, or if
by-law is contrary to provision of Act, by-law is illegal.

Western Forest Products Inc. v. Capital Regional District
(2009), 60 M.P.LR. (4th) 1, 2009 BCCA 356, 2009 CarswellBC
2110, Bauman J.A., D. Smith J.A., Newbury J.A. (B.C. C.A); af-
firming  (2008), 2008 CarswellBC 2932, 54 M.P.LR. (4th) 232,
2008 BCSC 1776, R.W. Metzger J. (B.C. S.C.).

385. Zoning — Enforcement of zoning by-laws — Practice and
procedure on enforcement Property owner used land to raise
organic chicken — Municipality identified trailer on land which in-
fringed Land Use by-law (“LUB”) and requested that she remove it
by December 31, 2007; two more notices were issued — Property
owner neither complied with nor appealed stop order — Municipal-
ity consequently applied for and obtained order which declared pro-
perty owner in breach of LUB and stop order, and granted perma-
nent injunction to municipality, requiring property owner to remove
all recreational vehicles, all buildings and parts of buildings, and all
septic tanks and other storage tanks from lands within 30 days —
Property owner appealed — Appeai allowed in part — On sole ba-
sis that there was insufficient evidence demonstrating that entirety
of property owner’s land was railway right-of-way for purposes of
s. 5.2(f), appeal was granted in part and injunction vacated as it re-
lated to enforcement of LUB — Award of costs granted to munici-
pality was also set aside, as it was largely based on enforcement of
LUB — Because success was divided, each party should bear own
costs in proceedings and on appeal.

Rocky View (Municipal District No. 44) v. McKinnon (2009), 59
M.P.LR. (4th) 181, 2009 CarswellAlta 1239, 2009 ABCA 268,
Constance Hunt J.A., Keith Ritter JL.A., Peter Martin JA. (Alta.
C.A).

386. Zoning — Enforcement of zoning by-laws —- Practice and
procedure on enforcement TLeave to appeal from decision of
Subdivision and Development Appeal Board (board) — Residents
stored heavy equipment (disputed equipment) on their residential
property — Municipality took position that this constituted “tempo-
rary storage” as prohibited by relevant zoning by-law (by-law) —
Municipal officer issued order to remove disputed equipment —
Order was affirmed by board — Residents sought to appeal on
ground that presence of disputed equipment did not meet by-law

Judgment orders: (416) 609-3800; Fax (416) 298-5094

11

4 D.M.P.L. (2d), November 2009

definition of “temporary storage use” -— Residents also sought to
appeal on ground that they were not granted fair hearing — Re-
sidents brought application for leave to appeal under Municipal
Government Act — Application dismissed — Ground of appeal re-
garding by-law definition did not raise question of law alone
Question raised was whether definition of “temporary storage”
could reasonably be found to include use revealed by facts in case
at bar — Since it was not plain and obvious that facts in case at bar
could not possibly constitute use inconsistent with by-law, this
question was at best question of mixed fact and law —— Moreover,
there was no possibility that appeal on this ground could succeed,
having regard to relevant circumstances and deference to which
board would be entitled on pure matters of fact — Fair hearing
ground of appeal did not raise question of law of sufficient impor-
tance nor did it have reasonable chance of success — Board’s deci-
sion not to grant second adjournment to gather letters of support
was reasonable — Residents had ample time to prepare for board
hearing, and failed to explain why they had not gathered letters of
support already — In any event, issue before board was not popu-
larity but use of property.

Tennant v. Edmonton (City) (2009), 2009 ABCA 264, 2009
CarswellAlta 1137, Jack Watson J.A. (Alta. C.A.).

387. Zoning — Legal non-conforming use — Change in use —
Miscellaneous Appellant S purchased land, used 50 acres of
land for wrecking business and built house alongside wrecking
yard; other 15 or 20 acres made up of wetland portion — In 1971,
municipality passed by-law that had effect of creating three differ-
ent zones on S’s property — Area where salvage yard was located
was zoned for general manufacturing or industrial use, which per-
mitted S’s salvage and wrecking business; remaining two zones
were residential and rural — S was convicted of breaching zoning
p'rovisions in Planning Act — S appealed his conviction — Appeal
dismissed — Justice of peace rejected S’s evidence that he had al-
ways intended to operate wrecking business over all of property,
since she found that his failure to do so for almost 40 years after
time of purchase flew in face of that assertion — Court saw no error
in her assessment of S’s evidence, and conclusion she made to re-
ject it was open to her on evidence — Justice of peace accepted
evidence that some vehicles had been dumped and left on all three
zoned areas of property for some time, but found that evidence of
these vehicles was insufficient to establish non-conforming use
prior to 1971 — Basis for that finding was not clear from her rea-
sons, which seemed to be based on distinction between having few
scattered vehicles in back yard and having large accumulation of
vehicles beside one’s residence — Justice of peace’s reasons made
it clear that use of land during timeframe of these charges repre-
sented more than intensification of that use, but in fact changed
whole nature and complexion of residential zoned area.

Ottawa (City) v. Spirak (2009), 2009 CarswellOnt 3402, D. Wake
J. (Ont. C.J).

388. Zoning — Legal non-conforming use — What consti-
tutes Appellant S purchased land, used 50 acres of land for
wrecking business and built house alongside wrecking yard; other
15 or 20 acres made up of wetland portion — In 1971, municipality
passed by-law that had effect of creating three different zones on
S’s property — Area where salvage yard was located was zoned for

general manufacturing or industrial use, which permitted S°s sal-
vage and wrecking business; remaining two zones were residential
and rural — S was convicted of breaching zoning provisions in
Planning Act — S appealed his conviction — Appeal dismissed —
Justice of peace provided full reasons for her finding that S had
failed to establish legal non-conforming use prior to enactment of
1971 zoning by-law — She expressly addressed evidence submitted
by S, such as licenses received through years for operation of
Wrecking yard, which S claimed to be proof that S had applied for
license to operate on all lands — Fact that S was granted license to
operate wrecking yard in 1963 was not determinative of where that
activity actually took place, or where it was intended that it take
place — Decision of justice of peace that de facto activity took
place in particular corner of property, and her subsequent findings
as to limited activity, if any, outside that area would have been un-
affected by this evidence — Court quoted with approval from deci-
sion that stated performance standards in by-law did not prevent ex-
ercising right to use property for purpose for which it was being
used immediately before by-law was passed but rejected argument
that legal non-conforming use could be more than shield against in-
terference with acquired rights and create new rights.

Ottawa (City) v. Spirak (2009), 2009 CarswellOnt 3402, D. Wake
J. (Ont. C.J.).

PUBLIC LAW

389. Elections — Practice and procedure on controverted elec-
tions — In municipal elections — Appeals —— Electors voted in
municipal election wherein D was elected counsellor — D filed
sworn, audited financial statement with respect to election finances,
as required by Municipal Elections Act, 1996 — Electors reviewed
statement and found, among other things, contributions by what ap-
peared to be related businesses located at B Avenue — Electors’
request for compliance audit was denied by municipal council —
Electors appealed — Appeal allowed; compliance audit ordered —
Court’s responsibility on appeal was to examine matter anew —
There were reasonable grounds for believing finance provisions of
Act had been violated — Test for granting compliance audit was
whether elector, and not council, believed there were reasonable
grounds to believe Act had been contravened — Reasonable
grounds was low standard — Neither elector’s belief nor council’s
decision was determinative of outcome of audit one way or other —
Ordering of compliance audit was only first step in investigative
process and was not conclusory of any violation of finance provi-
sions of Act — There were reasonable grounds to believe that busi-
nesses located at B Avenue were associated companies -— Busi-
nesses shared same address, had similar officers and directors, and
municipal website spoke of president of one company having
started some of other companies — It also appeared that one com-
pany was not even valid corporation and therefore might not be en-
titled to make donation — In all, circumstances were such that it
would be reasonable for electorate to think there had been violation.

Defrance.sca v. Vaughan (City) (2008), 59 M.P.L.R. (4th) 305,
2008 ONCJ 762, 2008 CarswellOnt 9077, H.I. Chisvin J. (Ont.
C.1).
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WORDS AND PHRASES:

PROPERTY VALUE
Federal

¢ “Property value” has a specific meaning and defined parameters which
impact on the Minister’s discretion. It is defined, at subsection 2(1) of the
PILT Act [Payments in Lieu of Taxes Act, R.S.C. 1985, ¢. M-13], as fol-
lows:
“property value” means the value that . . . would be attributable by an
assessment authority to federal property, without regard to any min-
eral rights or any omamental, decorative or non-functional features
thereof, as the basis for computing the amount of any real property tax
that would be applicable to that property if it were taxable property;

The Applicant argues that the Minister’s discretion or opinion is so circum-
scribed by the statute that he/she is bound to accept the Director of Assess-
ment’s conclusion on property value. [The Applicant] contends that such a
limitation on the Minister’s discretion is consistent with the definition of
“property value” and consistent with the purpose of the legislation and the
recognition given to the “assessment authority” in the definition section and
throughout the legislation.

I cannot accept the Applicant’s argument. To accept such a position is to
render the Minister’s “opinion”, referred to in the definition of “property
value”, meaningless. Such a conclusion has been rejected, albeit in different
circumstances, by the Court of Appeal.

The Respondent . . . takes the position that the words “would be” in the
phrase “would be attributable by an assessment authority to federal pro-
perty” must be read as “should be”. The purport is that the Minister would
have complete discretion to impose his view of the applicable property
value, without regard for the assessment authority’s view.

To accept the Respondent’s position is to substitute words and to ignore
Parliament’s intention that the assessment authority have a role in the calcu-
lation of the property value.

The use of the phrase “would be attributable” in the definition of “property
value” (s. 2(1) of the PILT Act) covers situations where no assessment may
have been made as well as where an assessment has been made.

Had Parliament intended the interpretation advanced by the Respondent,
there would have been no reason to refer to a valuation made by an assess-
ment authority. Given the role accorded to assessment authorities, taxing
authorities, and other provincial entities throughout the Act, the Respon-
dent’s interpretation is at variance with the recognition of these entities.

(Municipal law)

Halifax (Regional Municipality) v. Canada (Public Works &
Government Services) (2009), 2009 CarswellNat 2045, 2009 FC
670 (F.C)), at para. 41, 42, 43, 44, 45, 46, 47 Phelan J.

WOULD BE ATTRIBUTABLE
See PROPERTY VALUE.

*An alphabetical list of individual words and phrases that are given judicial consideration in the cases digested in this issue. Whenever possible, the entries are

taken verbatim from the judgment.
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