GAMING A MUNICIPAL ELECTION:

The Challenges with Registered Third-Party Corporations

By Eric Davis and Giovanni Giuga

s the old adage goes, money is the lifeblood of

politics. Municipal elections are no different.

The Municipal Elections Act, 1996, S.0. 1996, c.
32, Sched. (the “"MEA”) regulates contributions and ex-
penses in municipal elections. That includes regulating
third-party advertising,.

In the last municipal election, various corporations
registered as third parties across the province, which is
permitted. However, some of those same corporations
failed to subsequently file financial statements follow-
ing the outcome of the election.

Here’s the problem: under the MEA, what really
prevents someone from creating a shell corporation
for third-party advertising purposes, spending money
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during a municipal election, and then just not file finan-
cial statements? Can you just spend a lot of moneyina
municipal election trying to influence the results and
then get away with it? Effectively, what is the penalty?
Who cares if the same corporation can't participate in
a subsequent municipal election as a third party? Just
create a new one!

Unless municipalities really go after registered third-
party corporations for non-compliance in financial
reporting, one could see the proliferation of shell cor-
porations spending untold sums in support of, or in
opposition to, a specific candidate or policy issue, not
filing financial statements and then just walking away,

without any accountability.



The Current Regime

It comes as no surprise that nominated
candidates and registered third parties
have rights and obligations throughout the
municipal election process. In particular,
Section 88.26 of the MEA outlines the duties
for every registered third party as described

below:

88.26 (1) A registered third party shall en-
sure that,

-]
(m) financial filings are made in accor-
dance with sections 88.29 and 88.32.

Notably, registered third parties have ob-
ligations to both keep and submit financial
records. For registered third parties, finan-
cial statements must be filed pursuant to
Sections 88.29 and 88.30:
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88.29 (1) On or before 2 p.m. on the filing
date, a registered third party shall file with
the clerk of the municipality in which he,
she or it registered a financial statement
and auditor’s report, each in the prescribed
form, reflecting the registered third party’s
campaign finances in relation to third party

advertisements,

(a) in the case of a regular election, as of
December 31 in the year of the election;

and Filing date

88.30 (1) The filing date for documents that
are to be filed under section 88.25 or 88.29 is

the following:

1. In the case of a regular election, the last
Friday in March following the election.
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In April 2024, AMCTO released an all-new sub-
mission, Modernizing the Municipal Elections
Act for the 21st Century that supports a continu-
ous improvement to the MEA and related legislation
(such as the Assessment Act, 1990 and the Education
Act, 1990) as well as updated provincial tools, guid-

ance and forms.
Municipal administrators need legislation that:

- Strengthens public trust and electoral integrity

- Enhances accountability and transparency while
making compliance and enforcement easier

- Ensures permissive legislation that reduces ad-

ministrative complexity

Read the full submission and access our MEA

member toolkit at amcto.com.

The current third-party enforcement mechanisms
came into effect through Bill 181's Municipal Elections
Modernization Act, 2016 (“Bill 181"). It incorporated
Section 88.27 into the MEA, which serves as the main

penalty for a third party’s non-compliance:

88.27 (1) Subject to subsection (6) and in addition
to any other penalty that may be imposed under this
Act, an individual, corporation or trade union that is
registered as a registered third party in relation to an
election in a municipality is not entitled to register in
relation to a subsequent election in the municipality
until after the next regular election has taken place, .
.. [Emphasis added.]

During Bill 181’s legislative process, the focus was
on other policy considerations such as third-party ad-
vertising instead of enforcement mechanisms for cor-
porations registered as third parties. However, some
witnesses echoed this problem before the Standing
Committee on Finance and Economic Affairs including
Ms. Deb Schulte (a former local and regional councillor
for the City of Vaughan) who stated:
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I'm not saying to stop third-party advertising; make it
accountable. But enforcement is the key. Youd have
to apply a significant fine for non-compliance, as de-
nying participation in the next election will not be a
deterrent for overspending or not following the rules.
They’ll just find another vehicle to do it again in the
next election (Standing Committee on Finance and
Economic Affairs on 6 May 2016).

Problem with the Current Regime
The MEA appears to inadvertently permit corporations
to register as third parties, receive and spend funds in
support of, or in opposition to, a particular candidate
or policy issue, not file financial statements, and then
escape significant penalty. The corporation in question
may be prohibited from registering as a third party in
the next municipal election, but who cares? What pre-
vents the principals of the non-compliant corporation
from just incorporating another corporation and then
registering it as a third party in four years” time?

There are various penalty provisions under the MEA.
For example, Subsection 92(4) and 94.1(2) outline of-
fences and penalties for registered third party non-

compliance as seen below:

92 (1) A candidate is guilty of an offence and, on con-
viction, in addition to any other penalty that may be
imposed under this Act, is subject to the penalties

described in subsection 88.23 (2),
[...]

Offences by registered third party

(4) A registered third party is guilty of an offence and,
on conviction, in addition to any other penalty that
may be imposed under this Act, is subject to the pen-
alty described in subsection 88.27 (1),

(a) if the registered third party incurs expenses that
exceed the amount determined under section
88.21; or

(b) if the registered third party files a document un-
der section 88.29 or 88.32 that is incorrect or oth-

erwise does not comply with that section.

[...]



94.1

Same, corporation or trade union

(2) A corporation or trade union that is convicted of
an offence under this Act is liable to a fine of not
more than $50,000 in addition to any other pen-
alty provided for in this Act.

But, practically speaking, what would motivate mu-
nicipal clerks from pursuing non-compliant third-party
corporations for failing to file financial statements fol-
lowing a municipal election? It seems doubtful that do-
ing so would be at the top of a clerk’s priority list imme-
diately following a municipal election.

And, even if a registered third-party corporation is
convicted of an offence under the MEA, if it is a shell
corporation with little to no assets, what prevents it
from largely just ignoring the fine or treating it as a kind
of cost of doing business, after spending untold sums
trying to influence the results of the municipal elec-

tion? Put simply, without municipal action, where is the

deterrence?

| ‘

for the River Mill Park Washroom has been completed,

followed by landscaping and other works to prepare the

site for operations. The washrooms are now open for
public use.

The Town is planning a grand opening ceremony at a later

date. The new washroom building has two bathrooms
and is self-cleaning (it automatically cleans, dries and
disinfects the toilet and its surrounding space using UV
light after each use).

The River Mill Park Washroom project was made possible

due to a generous donation from the Conner Family.

The Town would like to thank residents for their patience
with parking disruptions during construction.

(Huntsville, ON) Installation of the prefabricated building

This deficiency in the MEA could allow third parties
to spend without limit or accountability in order to in-

fluence the results of a municipal election.

Ontario’s Election Finances Act

Since the MEA applies to all municipal elections across
Ontario, we compared it with Ontarios provincially-
focused Election Finances Act, R.S.0. 1990, c. E.7 ("EFA”)
to understand whether a similar gap exists within the
provincial elections regime.

Interestingly, the problem in relation to registered
third-party corporations does not exist on the provin-
cial level because a corporation’s agents must register
and are subject to personal liability.

Under section 37.5 of the EFA, a corporation must
register as a third party under certain conditions as re-
flected below:

37.5 (1) A third party shall apply for registration un-
der this section immediately after having incurred
expenses of a total amount of $500 for third party
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political advertising during a period referred to in
section 37.10.1.

Simultaneously, a third party must appoint a chief fi-
nancial officer ("CFQ”) to effectively register itself pur-

suant to Section 37.6 of the EFA as seen below:

37.6 (1) A third party that is required to register un-
der subsection 37.5 (1) shall appoint a chief financial
officer, who may be a person who is authorized to
sign an application for registration made under that

subsection.

Responsibilities

(2) The chief financial officer is responsible for en-
suring that,

(a) proper records are kept of all amounts received
and all expenditures;

-

(d) the third party political advertising report men-
tioned in section 37.12 and the auditor’s report
mentioned in section 37.13, if required, are filed
with the Chief Electoral Officer in accordance
with this Act.

Compared to a registered third-party corporation’s
duties under the MEA, a registered third party’s CFO
must maintain sufficient financial records and file re-
ports. For example, Section 37.12 of the EFA requires
that:

37.12 (1) The chief financial officer of every third
party that is required to be registered in accordance
with subsection 37.5 (1) shall file a third party po-
litical advertising final report in the prescribed form
with the Chief Electoral Officer within six months af-
ter polling day for an election in respect of which it

was registered.

In addition, Section 46.0.1 of EFA prescribes that in-
dividual and corporate parties are subject to penalties

for failing to file documents as follows:

46.0.1 If the chief financial officer of a third party

knowingly contravenes section 37.12,

(a) the chief financial officer is guilty of an offence
and on conviction is liable to a fine of not more
than $5,000; and

(b) the third party is also guilty of an offence and on
conviction is liable to a fine of $50 for each day

that the default continues.

This is relevant because the CFO is personally sub-
ject to a fine (of up to $5,000) where its corporation reg-
istered as a third party fails to file a “third party political

advertising report” alongside the corporation.

Conclusion

Though the authors have no objection to having third-
parties participating in municipal elections, the MEA
should incorporate requirements similar to the EFA in
relation to registered third party corporations.

The individuals behind a third-party corporation
should be held accountable for the corporation’s ac-
tions or inactions. A municipality needs to be able to
ensure that a CFO or other directors/officers of the
registered third-party corporation have “skin in the
game” because they have a personal interest in en-
suring compliance with the MEA.

While the EFA does not prevent a guilty CFO from
participating in the next provincial election, it at least
does something to hold them accountable. No such ac-
countability mechanism exists in the MEA.

Currently, registered third-party corporations have the
ability to influence the outcome of a municipal election,
without ensuring that they do so within the rules pre-
scribed by the MEA. We need to ensure that third-party
corporations are not able to flagrantly contravene the
MEA and then get away with it because the enforcement

mechanisms in the MEA are either unused or insufficient.
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