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Municipal Docket

ERIC

DAVIS

Eric Davis is a partner with SV Law

and his practice focuses exclusively on
municipal and planning law. He is an
LSO-certified specialist in municipal

law: local government and land use
planning and development. Davis acts for
municipalities and other public bodies
across Ontario, including school boards,
homeowners, businesses, developers, and
other private sector clients. He focuses on

matters related to municipal governments.

Davis can be reached at edavis@svlaw.ca.

Jasmeen Bhangu (jbhangu@svlaw.
ca) holds an LLB with first class
honours from Brunel University
Law School, complemented by an
MA in Geography, Environment
and Geomatics, and a B.Sc. in
Wildlife Biology from the University
of Guelph. Her interdisciplinary
background has fostered her
interest in municipal law,
particularly where land use,
governance, and community
planning intersect.
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Lawn care and
freedom of expression

If you ever thought that lawn main-
tenance couldn’t raise Charter rights,

you would be wrong. In Ruck v. City of
Mississauga, the applicant, Wolf Ruck ini-
tiated an action to prevent the respondent,
the City of Mississauga from enforcing
sections 5 and 6 of its Nuisance Weed and
Tall Grass Control Bylaw, Bylaw 0125-
2017. Those sections prohibited property
owners from growing grass over 20
centimetres in height and having certain
nuisance weeds on their property.

Since at least August 2021, Ruck
allowed his lawn to grow beyond the per-
mitted height and maintained wildflowers
and plants, including some classified as
nuisance weeds under the bylaw.

The city enforced the bylaw by order-
ing Ruck to cut his grass and remove the
weeds. When he did not comply, the city
hired contractors to perform the work.
The costs of this work were then added
to his property tax bill in accordance
with the cost-recovery provisions under
the bylaw. Ruck claimed this infringed
his rights and sought $2.46 million in
damages and other relief.

Alleged breaches of procedural
fairness and violations

of Charter Rights

Ruck argued that the bylaw infringed
his right to engage in rewilding and
pollinator-friendly conservation
practices. He claimed breaches of
procedural fairness and violations of
his rights under sections 2(a), 2(b), 7,
11(d), 11(h), and 15(1) of the Canadian
Charter of Rights and Freedoms. The city

conceded an infringement of section
2(b) but denied other breaches, arguing
any infringement was justified under
section 1 of the Charter.

The court rejected Ruck’s procedural
fairness argument, finding no unfair-
ness in the city’s use of municipal law
enforcement officers (MLEQs) to enforce
the bylaw. The court was satisfied that
the MLEOs propetly ordered Ruck
to remove the weeds and cut the grass
to bring the property into compliance
with the bylaw. The court was not per-
suaded that any plants were improperly
identified or removed from the prop-
erty. Moreover, the city’s anonymized,
complaints-based enforcement process
was held to be neither arbitrary, nor dis-
criminatory, and did not support RucK’s
allegations of unequal treatment.

Relatedly, the court confirmed that the
city was statutorily authorized to enact
bylaws permitting MLEOs entry onto
land at any reasonable time to determine
compliance and to carry out remedial
work where necessary pursuant to
subsections 436(1) and 446(1-2) of the
Municipal Act, 2001.

In relation to the Charter, the court
found that gardening for ecological
purposes constitutes expressive activity
protected by section 2(b) of the Charter,
and the bylaw’s restrictions on tall grass
and nuisance weeds infringed this right.

However, there was no evidence
to support a breach of section 2(a) —
Freedom of Conscience/Religion — of the
Charter. Similarly, the court found no
deprivation under section 7 — Life,
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In assessing proportionality, the court must weigh the

purpose of the legislation against the effect on the infringed
Charter right, considering both the nature of the right and
the severity of the limitation. Some forms of expression,
particularly political or socially important expression, warrant
stronger protection, while certain limits may be easier to
justify depending on their impact.

Liberty, Security — of the Charter, as
lawn maintenance regulation did not
engage these rights. The city’s warrant-
less entry was authorized by law and it
was reasonable, resulting in no breach
of section 8 — Unreasonable Search — of
the Charter. Subsections 11(d) and 11(h)
— Criminal Process Protections — of
the Charter were not engaged, since no
charges or penal consequences developed
from the enforcement. Finally, there was
no evidence of differential treatment
on enumerated or analogous grounds
and, thus, no breach of section 15(1) —
Equality Rights — of the Charter.

The court ultimately concluded that
the bylaw’s infringement of section 2(b)
was not justified under section 1 of the
Charter, as the city failed to adduce
evidence to demonstrate that sections 5
and 6 of the bylaw minimally impaired
the right or that the infringement of the
right was proportionate.

In assessing proportionality, the court
must weigh the purpose of the legisla-
tion against the effect on the infringed
Charter right, considering both the
nature of the right and the severity of
the limitation. Some forms of expres-
sion, particularly political or socially
important expression, warrant stronger
protection, while certain limits may
be easier to justify depending on their
impact.

In Ruck v. City of Mississauga, the court
found that the bylaw’s provisions have a
“relatively serious” impact on freedom of
expression. They restrict societal expres-
sion on a landowner’s own property,
including RucK’s expression related to
ecological conservation and rewilding.
As a result, the court concluded that
the benefits conferred by the bylaw
provisions are not proportionate to the
infringement on freedom of expression.

The court found that the bylaw
does not minimally impair freedom of

expression because the city did not meet
its onus to show that the tall grass and
nuisance weed standards of the bylaw
minimally impaired freedom of expres-
sion. No evidence was filed by the city
to demonstrate what efforts were used
to identify minimally impairing bylaw
standards.

The court stated that simply following
what other municipalities do is insuf-
ficient. Furthermore, no evidence was
led by the city to show how a maximum
grass height of 20 centimetres or the
removal of nuisance weeds would impact
public health and safety and ecological
diversity, or why these standards fell
within a reasonable range to address the
objectives of the bylaw.

"The court concluded that sections 5
and 6 of the bylaw violated Ruck’s right to
freedom of expression under section 2(b)
of the Charter, and that these violations
were not justified under section 1. Under
section 52 of the Constitution Act, 1982,
any law inconsistent with the Constitution
must be struck down to the extent of the
inconsistency.

The fees and charges added to Ruck’s
property tax bill were also set aside,
though no damages were awarded against
the city, as the bylaw was not found to be
“clearly unconstitutional” when enacted.

Analysis

The Ontario Superior Court of Justice
accepted that gardening, particularly
efforts to maintain a naturalized garden
with tall grass and nuisance weeds, con-
stitutes expressive activity protected by
section 2(b) of the Charter.

The court went on to strike down
sections 5 and 6 of the bylaw, which
prohibited grass over 20 centimetres and
certain nuisance weeds, finding them to
be an unjustified infringement of free-
dom of expression under section 2(b) of

the Charter.

While the bylaw’s objectives — such
as public health and safety, ecological
protection, and aesthetic blight — were
deemed pressing and substantial, and
rationally connected to the bylaw, the
court found that the city failed to adduce
evidence to demonstrate that the provi-
sions in question minimally impaired
the right to free expression under section
2(b) of the Charter.

Importantly, the city did not provide
evidence that it had considered less-
impairing alternatives or explained why
the 20 centimetres grass height and
specific weed prohibitions were neces-
sary to achieve its objectives. The court
emphasized that municipalities cannot
simply assert minimal impairment or
adopt standards from other jurisdictions
without supporting evidence.

In a prior case involving similar issues,
Counter v. Toronto (City of) 2002 CanLlII
26796 (ON SC), a height restriction
for natural gardens on city-owned road
allowances in Toronto was upheld. The
restriction was justified by public safety
concerns related to driver sightlines and
was framed as a limitation rather than a
ban, relying on reasonable estimates.

Counter v. Toronto (City of) notes that
municipalities are not required to scien-
tifically prove every possible sightline.
The court found that the grass height
limit reflected reasonable assumptions
about visibility while still allowing for
natural growth (Counter v. Toronto (City
of), para. 33). This suggests that, where
the court is provided with evidence-based
safety concerns, a tailored height restric-
tion could be justifiable.

Cautionary reminder
Although the city could appeal the deci-
sion, the current position of Ruck v. City
of Mississauga suggests that a municipal-
ity must present evidence supporting a
minimally impairing solution and cannot
simply assert that the bylaw minimally
impairs the right.

The decision hinges on the section 1
analysis, emphasizing that municipali-
ties cannot rely on assumptions or other
jurisdictions’ practices and must show that
restrictions are reasonable, proportionate,
and minimally impair Charter rights.

Ruck v. City of Mississauga serves as a
cautionary reminder that municipal gov-
ernance objectives should be supported
by evidence and precise drafting.
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