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The Ontario Court of Appeal (ONCA) 
in Huether v. Sharpe, 2025 ONCA 140 
(ONCA Huether) clarified the scope of 
municipal liability for building inspections 
and the operation of Ontario’s ultimate 
limitation period for related claims. The 
decision examined whether a municipality 
formally closing an old building permit 
could amount to an ongoing omission 
that would extend the time for property 
owners to bring a claim for latent defects. 

The ONCA interpreted the meaning 
of a “continuous act or omission” under 
section 15(6)(a) of the Limitations Act, 
2002, S.O. 2002, c. 24, Sched. B and to 
determine whether the application of its 
meaning can postpone the expiry of the 
ultimate limitation period in section 15(2). 
The ONCA set aside the motion judge’s 
order in Huether v. Sharpe, 2024 ONSC 
1987 (ONSC Huether) and held that the 
claim was statute-barred. 

The ONCA concluded that this type 
of administrative inaction does not create 
an ongoing omission that suspends the 
15-year ultimate limitation period. 

On Nov. 20, 2025, the Supreme Court 
of Canada dismissed the leave applica-
tion, with costs, confirming the ONCA’s 
decision in ONCA Huether. 

The facts 
The dwelling at issue was constructed in 
the Township of McMurrich Monteith 
in 1986-1987 by the original owner-
builder under a building permit issued 
by the township. 

During construction, the chief building 
official conducted inspections, issuing an 
order to comply in August 1986. A later 
handwritten note stated, “all complied 
with,” although there is no evidence that a 
final inspection occurred, or that the per-
mit was formally closed (ONCA Huether, 
para. 8). By the time the action was 
brought, both the owner-builder and the 
chief building official were deceased. 

In February 1988, the township’s 
treasurer issued a certificate confirming 

that no work orders were outstanding 
against the property. The township’s 
former clerk believed this certificate 
closed the permit. However, he later 
acknowledged that a treasurer’s certificate 
carried no authority to close a permit. 
As a result, whether the permit was ever 
properly closed remains uncertain. 

After 1988, and despite any uncertainty, 
the township treated the permit as closed 
and had no further involvement with the 
property. The home changed owners mul-
tiple times over the following decades, and 
no new permits or inspections were sought. 

The respondents purchased the property 
in 2021, discovering foundation defects. 
They commenced an action in February 
2022, alleging the township negligently 
oversaw the original construction. 

The Limitations Act establishes both 
a two-year basic limitation period and 
a 15-year ultimate limitation period. 
Under section 15(6)(a) of the Act, the 
ultimate period does not begin until a 
continuous act or omission stops. 

The township moved for summary 
judgment in the present case, arguing 
that any negligence ended in 1986-1987 
and that the claim was barred by the 
15-year ultimate limitation period. 

Court of Appeal decision and analysis 
The respondents argued that the township 
did not complete required inspections, 
nor properly close the permit. As a result, 
the alleged “continuous omission” was not 
terminated and the 15-year ultimate limi-
tation period under section 15(6)(a) of the 
Limitations Act had not yet begun to run. 

They further maintained that the town-
ship had a duty to monitor open permits 
until all compliance steps were met and 
sought to distinguish their case from Wong 
v. Lui, 2023 ONCA 272, on the basis that 
the permit was never closed. 

The township responded that any 
alleged negligence occurred in 1986-
1987, when the permit was issued and 
construction completed, placing the 
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claim outside the 15-year ultimate 
limitation period in section 15(2) of the 
Limitations Act. The township also dis-
puted an ongoing duty to monitor open 
permit files, arguing that the admin-
istrative oversight cannot amount to a 
“continuous act or omission.” 

Accordingly, if the respondents were 
correct that the township’s failure to close 
the permit constituted a continuous 
omission, the 15-year period had not yet 
started. If, as the township claims, the 
negligence concluded with the original 
permit and construction process, the 
ultimate limitation period has expired. 

The central question was whether 
the township’s conduct constituted a 
continuous omission. To decide this, 
the court examined whether the motion 
judge erred in finding a continuing cause 
of action, and whether the township has 
a duty to monitor the open permit files. 

Statutory interpretation 
The ONCA applied the modern rule of 
statutory interpretation, reading section 
15 of the Limitations Act in its entire 
context and in its grammatical and 
ordinary sense. Unlike the two-year basic 
period, which turns on discoverability, 
the 15-year ultimate period prevents 
claims from being pursued decades later 
(ONCA Huether, paras. 31-33). 

The motion judge in ONSC Huether 
found that the township’s duty to moni-
tor was ongoing because the permit was 
never closed, thus preventing the limita-
tion period from expiring. The practical 
effect of the motion judge’s reasoning in 
ONSC Huether is that it left the proceed-
ing without any applicable limitation 
period. However, that outcome, the 
ONCA stated, conflicts with the legis-
lature’s intent to bar such litigation and 
undermines the need to balance between 
a plaintiff’s right to bring a claim and a 
defendant’s need for finality. 

The respondents asserted that 
barring the proceeding would prevent 
homeowners from recovering damages 
for municipal negligence, but the ONCA 
noted that the issue concerns the period 
within which a claim may be brought, 
rather than whether the claim exists at 
all, and observed that continuing causes 
of action are uncommon. Conduct is not 
actionable as “continuing” because it can 
be rectified or because harm is ongoing 
or delayed. 

The ONCA cited Sunset Inns Inc. 
v. Sioux Lookout (Municipality), 2012 
ONSC 437, aff’d 2012 ONCA 416, 
where a municipality installed a sewer 
line in 1986 that caused continuous 
water flow problems. In that case, the 
plaintiff argued that the municipal-
ity’s ongoing duty to repair created a 
“continuous cause of action,” while the 
municipality sought summary judgment, 
contending the claim was statute-barred. 

The court in Sunset Inns highlighted 
that liability only continues where the 
wrongful conduct itself is ongoing. 
In that case, the court rejected the 
respondent’s arguments, holding that 
a continuous act or omission requires 
repetition of separate acts of the same 
character. Alleging an ongoing duty 
of care does not constitute the type of 
repetitive conduct needed to establish a 
continuous cause of action (Sunset Inns, 
para. 22; ONCA Huether, para. 43). 

The ONCA concluded that the motion 
judge in ONSC Huether misinterpreted 
the meaning of a “continuous act or 
omission,” incorrectly holding that the 
ultimate limitation period under section 
15(2) of the Limitations Act had not 
begun to run. The ONCA stated that 
the motion judge also erred in finding 
that the township owed a duty of care to 
monitor open building permit files with-
out undertaking a duty of care analysis. 
Notably, the ONCA found it unneces-
sary to decide whether such a novel duty 
should be recognized in the context of this 
proceeding (ONCA Huether, para. 7). 

The ONCA stated that from February 
1988 onward, the township treated the 
permit as if it were closed and ceased 
to have any role or involvement with 
the property. The key point was that 
the township’s later actions treated the 
permit file as closed. Moreover, the town-
ship’s alleged “duty to monitor” open 
permit files does not qualify as a “con-
tinuous act or omission” under section 
15(6)(a) of the Limitations Act. As Sunset 
Inns confirms, only repeated actionable 
conduct can toll the ultimate limitation 
period and a generalized ongoing duty 
cannot (ONCA Huether, paras. 19, 48). 

The ONCA also highlighted the chal-
lenges of pursuing litigation decades after 
the events occurred. Key witnesses, includ-
ing those directly involved in the property’s 
construction, were deceased, making it 
impossible for the township to comply 

with the motion judge’s direction to “fol-
low up” with them. The permit record was 
also unclear, including unidentified hand-
written notes, which meant the documents 
could not be relied upon in isolation. 

“Duty to monitor” open 
building permit files 
In addressing whether there was a duty to 
monitor, the ONCA provides guidance 
for future cases by outlining the analysis 
that would be necessary before recogniz-
ing a “duty to monitor” open permits. 

The ONCA clarified that the duty to 
monitor recognized by the motion judge 
in ONSC Huether was novel and went 
beyond the existing common law duty 
regarding the conduct of inspections. 

Previous appellate decisions recognize a 
duty of care on a municipality to conduct 
inspections of buildings under construc-
tion in a non-negligent manner. However, 
the ONCA found that duty arises from 
the principle that, once the municipality 
decided to carry out inspections, it was 
obligated to do so with the care that a rea-
sonable and prudent municipality would 
exercise in similar circumstances (ONCA 
Huether, para. 58). 

The ONCA found that, before rec-
ognizing a novel “duty to monitor” for 
open permits, a proper duty of care 
analysis under the Anns/Cooper frame-
work was required, involving both a 
proximity and foreseeability assessment, 
and consideration of residual policy fac-
tors (ONCA Huether, para. 60). 

The ONCA held that the motion 
judge erred by recognizing a duty to care 
without applying this established two-
stage analysis. The ONCA did not rule 
on whether such a duty could be recog-
nized in future cases. 

Clarity on limitation periods 
The ONCA found that the ultimate 
limitation period had expired, making the 
action commenced in 2022 statute barred. 

This decision highlights that the ulti-
mate limitation period exists to balance a 
plaintiff’s right to bring a claim against a 
defendant’s interest in finality. 

For municipalities, the decision provides 
clarity regarding when limitation periods 
expire for claims related to permits. 

Notably, the ONCA has left open 
the question of whether a novel duty to 
monitor permits should be recognized 
or whether it could be recognized in 
future cases. 
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