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LANDSLIDE VICTORY: HOW ONE VOTE MADE THE DIFFERENCE

by Eric M. Davis

Introduction

If you ever doubted that every single vote matters, look no
. further than the City of Kitchener’s recent election for Ward
© 9 councillor. In the October 2010 municipal elections, a can-
didate in the City of Kitchener’s Ward 9 won by one vote on
election day but then had to go through two separate re-
counts to confirm his victory.

What is of particular interest is why the second recount was
granted and how that recount was conducted. It was not a
full, manual recount of all the ballots, but a manual recount
of just the “overvotes” (where people voted for more than
one Ward 9 candidate). Chapman v. Kitchener (City) (2010),
2010 ONSC 7222, 2010 CarswellOnt 10272 (Ont. S.C.J) is
a fascinating case, but not without its flaws.

Background

The City of Kitchener held its municipal election on October
25, 2010, along with every other municipality in Ontario.

On election day, the results in Ward 9 were as follows:
Councillor — Ward 9

Candidate Votes
Frank Etherington 1689
Debbie Chapman 1688
Sandy MacFarlane 188
Graham Yeates 179
David Kuhn 133
John Schill 36

Frank Etherington defeated Debbie Chapman by a single
vote (1689 to 1688).

According to clause 57(1)(a) of the Municipal Elections Act,
1996, S.0. 1996, c. 32, Sched., as amended (the “Act”):

57. (1) Within 30 days after the clerk’s declaration of
the results,
(a) the council of a municipality may pass a resolu-
tion requiring a recount of the votes cast,
(i) for all or specified candidates for an office
on the council,
(it) for all or specified answers to a question
submitted by the council,
(ii1) for and against a by-law submitted by the
council;
Furthermore, according to subsection 57(2) of the Act, “The
clerk shall hold a recount in accordance with the resolution
or order, within 15 days after it is passed or made.”
On October 28, 2010, Kitchener City Council (the out-going
Council) passed a unanimous resolution to hold a recount in

Ward 9, due to the small margin of victory. The recount was
to be held on November 3, 2010.

The First Recount

According to section 60 of the Act:
60. (1) A recount under section 56, 57 or 58 shall be
conducted in the same manner as the original count,

whether manually or by vote-counting equipment, sub-
ject to subsection (3).
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(2) A recount shall be conducted in accordance with the
prescribed rules, subject to subsection (3).

(3) If the judge who orders a recount under section 58 is
of the opinion that the manner in which the original
count was conducted caused or contributed to the
doubtful result, he or she may, in the order, provide that
the recount shall be held in a different manner and spec-
ify the manner.

femphasis added]

On November 3, 2010, in accordance with section 60 of the
Act and Ontario Regulation 101/97 (the “Regulation™), the
City of Kitchener conducted the recount for Ward 9 in the

“same manner as the original count” — namely, it ran all the

ballots through computerized devices called “poll tabula-
tors”, as it had on election day.

Both Frank Etherington and Debbie Chapman were present
for the recount and each candidate had six (6) scrutineers and
a lawyer present.

It is important to note that, during the recount, all of the bal-
lots were fed into the poll tabulators face-up, so that the scru-
tineers-at each station could see the ballots before they were
counted and dispute them, if necessary.

During the recount, forty overvotes were also fed, face-up,
through the poll tabulators. Just as they were not tabulated on
Election Day, those overvotes were not tabulated for the
recount.

According to subsection 3(2) of the Regulation:

3. (2) The deputy returning officer shall reject from th
count, .

(b) all votes in a ballot for an office, if votes have
been cast for more candidates for the office than
are to be elected,

[emphasis added]
Also, according to subsection 4(4) of the Regulation:

4. (4) The clerk shall reject from the count all ballots
and votes in a ballot that do not comply with the rules
set out in subsection 3(2).

None of the 40 overvotes were disputed by either candidate
during the recount.

In the end, after more than four hours and close to 4,000 bal-
lots, the Ward 9 result did not change. Frank Etherington still
defeated Debbie Chapman by a single vote (1689 to 1688).
(Assuming the electronic poll tabulators are working prop-
erly, a section 57 recount should always yield the same result
as prevailed on election day.)

The Application

Following the recount, Debbie Chapman filed an application
pursuant to section 58 of the Act. Section 58 provides as
follows:

58. (1) A person who is entitled to vote in an election
and has reasonable grounds for believing the election

results to be in doubt may apply to the Superior Court
of Justice for an order that the clerk hold a recount.

(2) The application shall be commenced within 30 days
after the clerk’s declaration of the results of the
election.

(3) If satisfied that there are sufficient grounds for it, the
court shall make an order requiring the clerk to hold a
recount of the votes cast for all or specified candidates,
on a by-law, or for all or specified answers to a ques-
tion, and shall give the clerk a copy of the order as soon
as possible.

(4) The recount shall be held within 15 days after the
day the clerk receives a copy of the order.

(5) The Minister may by regulation establish procedures
for applications under this section.

(6) A request for a recount due to problems related to
voting and vote-counting equipment may be made only
under this section.

[emphasis added]

Also, it is important to note that subsection 60(3) of the Act
states: “If the judge who orders a recount under section 58 is
of the opinion that the manner in which the original count
was conducted caused or contributed to the doubtful result,
he or she may, in the order, provide that the recount shall be
held in a different manner and specify the manner.” [empha-
sis added]

In her Application, Ms. Chapman sought a manual recount of
all the ballots. Her grounds for “believing the election results
to be in doubt” were that two 2 of her scrutineers saw
overvotes which appeared to them to show a voter intention
for Ms. Chapman and they both swore affidavits to that ef-
fect. Ms. Chapman argued that a manual recount was neces-
sary, as running the overvotes through the poll tabulator
again would be pointless, as the overvotes could not be eval-
uated and counted by the machine.

The City of Kitchener opposed Ms. Chapman’s Application
for several reasons. One of the main reasons was that a re-
count had already been conducted and none of the ballots
were disputed by Ms. Chapman. Her scrutineers claimed
they saw overvotes that showed a voter intention for Ms.
Chapman yet, during the recount process, they did nothing.

If there had been disputed ballots from the recount, then Ms.
Chapman could have applied for a judicial recount pursuant
to section 63 of the Act.

Subsection 63(1) of the Act provides: “A person described in
subsection (2) who disputes the validity of a ballot or of the
counting of votes in a ballot may, within 15 days after the
clerk announces the result under section 62, apply to the Su-
perior Court of Justice for a recount [imifed to the disputed
ballots.” [emphasis added]

However, as none of the ballots had been disputed, an appli-
cation pursuant to section 58 was the only avenue available
to Ms. Chapman. She would have to go through another
manual recount, make arguments that the two overvotes
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should be counted in her favour and then, if the clerk did not

—_ rule in her favour, she would have to dispute the overvotes
¢ and launch another application pursuant to section 63 of the

Act for a judicial recount.

Moreover, the City of Kitchener opposed the application for
a recount because, unlike federal or provincial elections,
where a ballot is just inserted into a ballot box, all of the
overvotes would have been ran through, and caught by, the
poll tabulators on election day.

In theory, all of the voters who cast an overvote would have
been informed of their error by a Returning Officer and then
given the opportunity to fill out a new ballot. However, in
the 40 cases mentioned above, the voters apparently chose to
do nothing. How then could any candidate argue that any of
these overvotes be attributed to them if the voters themselves
did not care enough to correct their ballots and express their
intention?

It was the City of Kitchener’s position that there were no rea-
sonable grounds for believing the election result to be in
doubt. It viewed the first recount as sufficient, as it was con-
ducted in an open, transparent, thorough and fair manner and
fully in accordance with the Act and the Regulation.

The Decision

Ms. Chapman’s application was heard on December 16,
2010 and a 17-page decision was rendered by the

Honourable Mr. Justice P.J. Flynn on December 30, 2010.
" Justice Flynn’s decision focused on how the 40 overvotes

were not tabulated on election night or during the subsequent
recount process. Inexplicably, he also found that there was
“no opportunity” during either process to dispute the
overvoted ballots, despite the fact that there clearly was an
opportunity to do so.

He held that there must be a determination as to whether the
40 overvote ballots were instances of actual “overvoting”
(that is, signifying a preference for more than one candidate)
or whether they were simply markings on the ballot that
must be reviewed to attempt to ascertain the intention of the
voter when the marks were made. If the markings on any of
the 40 ballots showed a “clear intention” to cast a sole vote
for any one of the council candidates, even if the markings
indicated that the voter has changed his or her preference,
Justice Flynn held that those ballots should be counted in fa-
vour of the candidate so determined by the clerk and thus
added to the tally previously declared by the clerk, who
would then determine what the final count is for each of the
Ward 9 candidates.

Justice Flynn might have decided the case differently had the
City of Kitchener actually provided him with direct evidence
that every person who overvoted:

(a) was informed that they had overvoted by the rele-
vant polling clerk; and

(b) once informed, chose to do nothing to clarify their
voting intention.

Although the clerk of the City of Kitchener suggested in his
affidavit that, if someone overvoted, they would have been
informed of it and been given an opportunity to submit a cor-
rected ballot, the City could not actually prove that is what
had occurred in all instances. Given the nature of the election
process, Flynn J. imposed a high standard of evidence on the
City of Kitchener but that issue does fall within the discre-
tion of the application judge.

As noted in the decision, the City of Kitchener presented no
evidence which controverted the affidavit evidence presented
by Ms. Chapman.

However, irrespective of the evidentiary issues, Justice Flynn
did not have the authority to actually order what he did,
namely a limited recount of just the 40 overvotes or that such
a recount be held at a time and place of the clerk’s choosing.

Subsection 58(3) of the Act provides:

58. (3) If satisfied that there are sufficient grounds for
it, the court shall make an order requiring the clerk fo
hold a recount of the votes cast for all or specified can-
didates, on a by-law, or for all or specified answers to a
question, and shall give the clerk a copy of the order as
soon as possible.
[emphasis added}
That section of the Act does not grant the Court the discre-
tion to direct a “limited” recount of just “overvotes”. A much
broader recount would be required by the statute if an appli-
cation is launched and is successful, as in the present case.

Similarly, subsection 60(3) of the Act states:

60. (3) If the judge who orders a recount under section
58 is of the opinion that the manner in which the origi-
nal count was conducted caused or contributed to the
doubtful result, he or she may, in the order, provide that
the recount shall be held in a different manner and spec-
ify the manner.

Again, although this section would allow Justice Flynn to or-
der a manual recount, which he did, one could argue that its
language is insufficiently broad to also grant him the author-
ity to order a “limited” recount of just the “overvotes”.

With regard to the timing of the recount, subsection 58(4) of
the Act provides that “a recount shall be held within 15 days
after the day the clerk receives a copy of the order.”

Subsection 58(4) explicitly states the timeline under which a
recount is to be undertaken. Therefore, it is unclear how Jus-
tice Flynn found the authority to order otherwise.

Finally, in his decision, Justice Flynn makes several com-
ments about how Mr. Etherington did not respond to the ap-
plication, even though he was not a party to the application
(nor were any of the other Ward 9 candidates, except for Ms.
Chapman). Mr. Etherington was, in fact, in attendance at the
hearing of the application, sitting in the gallery, when Justice
Flynn asked him his views on the application, at which time
he indicated that he supported the City of Kitchener’s posi-
tion.) Notwithstanding Justice Flynn’s comments, Mr. Ether-
ington’s personal position on the issues raised in the applica-
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tion was irrelevant. As a matter of law, either the City of
Kitchener’s position was correct or it was not correct, and
what the putative winning candidate (or anyone else) thinks
about the matter is not a relevant factor in making that legal
determination.

The Second Recount

On January 13, 2011, the second, manual recount of just the
forty 40 overvotes was conducted.

The clerk for the City of Kitchener (presumably aware of the
statutory deadline) conducted the recount within 15 days of
Justice Flynn’s order, as required by subsection 58(4) of the
Act, even though he was not required to do so by the order.
Six of the overvotes were disputed during the second re-
count, three by Mr. Etherington’s counsel (who is also, as it
happens, the author of this article), two by Ms. Chapman’s
counsel and one by another Ward 9 candidate, David Kuhn,
who attended at the second recount.

In each and every instance, the clerk ruled that they were
overvotes and each overvote was therefore rejected from the
count. This was consistent with the position to which the
clerk had already deposed in his affidavit filed in opposition
to Ms. Chapman’s application.

For the third time, Frank Etherington defeated Debbie Chap-
man by a single vote (1689 to 1688).

Following the second recount, Ms. Chapman advised that
she would not be seeking a judicial recount pursuant to sec-
tion 63 of the Act.

Conclusion

The second, manual recount of just the 40 overvotes should
not have been permitted. Ms. Chapman and her team had an
opportunity to dispute the overvotes during the first recount
but did nothing. That was their mistake and their Application
under section 58 of the Act should not have been granted to
give them a second chance. Also, Justice Flynn did not have
the requisite authority to order a manual recount of just the
40 overvotes.

Furthermore, the evidentiary standard imposed upon the City
of Kitchener by Justice Flynn in relation to the overvotes
seems unreasonably high. From a practical standpoint, it is
difficult to see how sufficient evidence could be maintained.
The polling clerk would have to somehow record every sin-

gle instance in which someone overvoted (without revealing
the voter’s identity, presumably) and who then decided to do
nothing about it in order for the municipality to avoid being
ordered to conduct a manual recount by a judge.

The Regulation is clear. If votes have been cast for more
candidates for the office than are to be elected, those votes
shall be rejected from the count. If clear instructions are pro-
vided as to how to fill out a ballot, and if a person does not
fill out a ballot in accordance with those instructions, the
vote should be rejected from the count, especially if the voter
was warned that his or her ballot contained an overvote, was
given an opportunity to clarify their intent and did nothing.
Attempting to determine a voter’s clear intention after the
fact is fraught with difficulty and assumptions and should be
avoided in most cases.

" The clerk of the City of Kitchener may have said it best

when he stated in his affidavit to oppose Ms. Chapman’s
application:

In my opinion, it is not appropriate after the fact to try
to step into the mind of that voter to attempt to sway the
election results one way or another. Indeed, it would ap-
pear to me in my capacity as the City Clerk that it could
be construed as tampering with the results of the origi-
nal election and with the law as set forth in the afore-
mentioned Ontario Regulation 101/97 — General to
suddenly, on a recount, attempt to make the vote count
by considering which mark on an overvoted ballot con-
stitutes the voter’s original intention, if any, and by sub-
stituting one’s own arbitrary decision for that of the
original voter.

As elegant and apt as the clerk’s statements may have been,
it should be noted that Justice Flynn disregarded this para-
graph — and several others — as containing inappropriate
opinion evidence. ‘

Eric M. Davis is an associate with White, Duncan, Linton
LLP in Waterloo who specializes in Municipal & Planning
Law matters. He is a former executive member of the Muni-
cipal Law Section of the Ontario Bar Association.

Judgment orders: (416) 609-3800; Fax (416) 298-5094

5 D.M.P.L. (2d), March 2011

CASES DIGESTED IN THIS ISSUE-

Adams Bay Residents Assn. v. Muskoka Lakes (Township) (2010), 2010
CarswellOnt 8029, 2010 ONSC 5780, T.M. Wood J. (Ont. S.C.J.) 175,
177

Anderson v. Hamilton (City) (2010), 2010 ONSC 6590, 2010 CarswellOnt
9557, Harvison Young J., Sachs J., Swinton J. (Ont. Div. Ct.) 159

Barons (Village) v. Shields (2010), 2010 ABQB 684, 2010 CarswellAlta
2175, 76 MLP.L.R. (4th) 300, W.V. Hembroff J. (Alta. Q.B.) 158, 163

Brantford (City) v. Montour (2010), 2010 CarswellOnt 8805, 2010 ONSC
6253, Arrell J. (Ont. 8.C.J.) 160

Brunton v. Fort Erie (Town) (2010), 2010 ONSC 6432, 2010 CarswellOnt
8758, T. Maddelena J. (Ont. S.C.J.) 181

BTC Properties IT Ltd. v. Calgary (City) (2010), 2010 ABQB 719, 2010
CarswellAlta 2277, B.E. Romaine J. (Alta. Q.B.) 170

Calgary (City), BTC Properties II Ltd. v. See BTC Properties II Ltd. v.
Calgary (City).

Coquitlam (City), Gemex Developments Corp. v. See Gemex
Developments Corp. v. Coquitlam (City).

Falkenberg v. Prince George Assessor, Area No. 26 (2010), 2010 Car-
swellBC 2234, 2010 BCSC 1189, TM. McEwan J. (B.C. S.C.) 171

Fort Erie (Yown), Brunton v. See Brunton v. Fort Erie (Town).

Gemex Developments Corp. v. Coquitlam (City) (2010), 2010 BCSC
1616, 2010 CarswellBC 3094, Harris J. (B.C. S.C.) 174

Hamilton (City), Anderson v. See Anderson v. Hamilton (City).

Home Depot Holdings Inc. v. Torente (City) (2010), 2010 CarswellOnt
8962, 2010 ONSC 6071, Harvison Young J., Nadeau J., Swinton J. (Ont.
Div. Ct.) 172

Johnston v. Victoria (City) (2010), 2010 BCSC 1707, 2010 CarswellBC
3246, J K. Bracken J. (B.C. S.C)) 157

Kawartha Lakes (City), Miller Paving Ltd. v. See Miller Paving Ltd. v.
Kawartha Lakes (City).

Mala Properties Ltd., 8¢ Mornelle Properties Inc. v. See 80 Mornelle
Properties Inc. v. Mala Properties Ltd.

Miller Paving Ltd. v. Kawartha Lakes (City) (2010), 2010 CarswellOnt
8922, 2010 ONCA 801, E.E. Gillese J.A., J.C. MacPherson J.A.,, R.G.
Juriansz J.A. (Ont. C.A.) 176, 178

Minto Commercial Properties Inc. v. Ottawa (City) (2010), 2010 Cars-
wellOnt 8857, 2010 ONSC 6352, R. Kealey J. (Ont. S.C.J.) 167

Minto Commercial Properties Inc. v. Ottawa (City) (2010), 2010 Cars-

wellOnt 9609, 2010 ONSC 6979, R. Kealey J. (Ont. S.CJ.) 166
Montour, Brantford (City) v. See Brantford (City) v. Montour.
Muskoka Lakes (Township), Adams Bay Residents Assn. v. See Adams

Bay Residents Assn. v. Muskoka Lakes (Township).

*

Musqueam Indian Band v. Vancouver Sea to Sky Region Assessor,
Area No. 09 (2010), 2010 BCSC 1259, 2010 CarswellBC 2395, N.
Smith J. (B.C. S.C.) 169

Nanaimo (District) Plan 9500, Re (2010), 2010 CarswellBC 3120, 2010
BCSC 1624, 98 R.P.R. (4th) 289, Greyell J. (B.C. S.C.) 179

Ottawa (City), Minto Commercial Properties Inc. v. See Minto
Commercial Properties Inc. v. Ottawa (City). '

P.J.D. Holdings Inc. v. Regina (City) (2010), 2010 CarswellSask 776,
2010 SKQB 386, M.D. Popescul J. (Sask. Q.B.) 164

Parkland County (Subdivision & Development Appeal Board), Patricia
Hills Landowners Society v. See Patricia Hills Landowners Society v.
Parkland County (Subdivision & Development Appeal Board).

Patricia Hills Landowners Society v. Parkland County (Subdivision &
Development Appeal Board) (2010), 2010 CarswellAlta 2476, 2010
ABCA 413, Myra Bielby J.A. (Alta. C.A.) 162

Perchaluk v. Roblin (Town) (2010), 2010 CarswellMan 629, 2010 MBQB
238, 76 M.P.L.R. (4th) 312, Menzies J. (Man. Q.B.) 156

Prince George Assessor, Area No. 26, Falkenberg v. See Falkenberg v.
Prince George Assessor, Area No. 26.

Rams Head Development Ine. v. Toronto (City) (2010), 2010 Carswell-
Ont 8559, Susan de Avellar Schiller Member (O.M.B.) 161

Regina (City), P.J.D. Holdings Inc. v. See P.J.D. Holdings Inc. v. Regina
(City).

Roblin (Town), Perchaluk v. See Perchaluk v. Roblin (Town).

Shields, Barons (Village) v. See Barons (Village) v. Shields.

Toronto (City), Home Depot Holdings Inc. v. See Home Depot Holdings
Inc. v. Toronto (City).

Toronto (City), Rams Head Development Inc. v. See Rams Head
Development Inc. v. Toronto (City).

Vancouver Sea to Sky Region Assessor, Area No. 09, Musqueam Indian
Band v. See Musqueam Indian Band v. Vancouver Sea to Sky Region
Assessor, Area No. 09.

Victoria (City), Johnston v. See Johnston v. Victoria (City).

W.J. Holdings Ltd., Re (2010), 2010 ONSC 6067, 2010 CarswellOnt 8622,
H. Sachs J., Jennings J., Molloy J. (Ont. Div. Ct.} 165

Whellams Lane Residents’ Assn. v. Winnipeg (City) (2010), 2010 Car-
swellMan 650, 2010 MBQB 256, Oliphant J. (Man. Q.B.) 173, 180

Winnipeg (City), Whellams Lane Residents’ Assn. v. See Whellams Lane
Residents’” Assn. v. Winnipeg (City).

80 Mornelle Properties Inc. v. Mala Properties Ltd. (2010), 2010 ONCA
850, 2010 CarswellOnt 9550, E.E. Gillese J.A., JM. Simmons J.A., M.J.
Moldaver J.A. (Ont. C.A.) 168

Digests or summaries of the most recent and significant decisions of Canadian courts and tribunals, written with a focus on the legal issues involved in each

decision. More than one digest may be written for each decision.

Judgment orders: (416) 609-3800; Fax (416) 298-5094



5 D.M.P.L. (2d), March 2011

CONSTRUCTION LAW

156. Statutory regulation — Removal of unsafe buildings — Li-
ability for wrongful demolition —— Plaintiff was registered
owner of property in town, upon which residence of about 500
square feet was located — Plaintiff resided in another municipal-
ity — Property in town was apparently unoccupied after 1995 — In
2006, town council asked building inspector to inspect and prepare
report concerning plaintiff’s property — Inspector was unsuccessful
in attempting to contact plaintiff by telephone — Inspector obtained
key to residence from local real estate agent and conducted inspec-
tion — Inspector prepared report recommending demolition of
premises — Demolition order was prepared and forwarded to plain-
tiff — Plaintiff asked council to reconsider its position, but decision
remained unchanged — Residence was demolished and bills were
forwarded to plaintiff — Plaintiff paid $1,350 for demolition of
building and $125 for backfilling property — Plaintiff brought ac-
tion against town for damages for wrongful demolition, seeking in
part $5,700 for assessed value of building — Action allowed in
part; damages limited to reimbursement of costs of demolition and
backfilling — It would be expected that after unsuccessful attempt
to contact plaintiff by telephone regarding inspection, other means
would have been tried — There was no evidence upon which to
find that there was compliance with notice requirement of s. 239(1)
of Municipal Act — Notice provisions had to be complied with
before entry was permitted — There was no credible evidence of
safety concerns or extraordinary circumstances to justify town’s
failure to give notice to plaintiff — Act of entering onto land by
inspector constituted unlawful trespass — Municipality could not
rely on inspection report to issue order of demolition — Without
factual foundation to issue order, town was acting outside its juris-
diction — Admissions of plaintiff as to condition of building and
photos showed that building was valueless; value of property may
have been enhanced by demolition of building.

Perchaluk v. Roblin (Town) (2010), 2010 CarswellMan 629, 2010
MBQB 238, 76 M.P.L.R. (4th) 312, Menzies J. (Man. Q.B.).

MUNICIPAL LAW

157. Attacks on by-laws and resolutions — Grounds — Charter
of Rights and Freedoms — Right to life, liberty and security of
the person —— City of Victoria enacted by-law prohibiting erec-
tion of temporary shelters in city parks and public spaces, which
was challenged in earlier case — In previous case, court determined
that by-law violated s. 7 of Canadian Charter of Rights and Free-
doms in that homeless population had right to protect themselves
from elements while sleeping at night — City amended by-law so it
was only in force during daylight hours -— Appellants set up shel-
ters in park next to city hall as challenge to enforcement during
daylight hours and were convicted under by-law — Appellants ap-
pealed decision — Appeal dismissed — No evidence that appel-
lants required daytime shelter in parks for purposes of sleep, rather
shelters were erected specifically to test restriction imposed under
amended by-law — Earlier case clearly established through evi-
dence need for improvised shelter at night as city did not have
enough shelter space to support homeless population — Restric-
tions limited to daylight hours allowed parks and public spaces to
be used and maintained during day without presence of temporary
shelters — Restriction under amended by-law was violation of s. 7
rights, but on evidence presented, restrictions were justified under s.

1 of Charter — By-law imposed reasonable Himit upon rights of

homeless people in Victoria within ambit of s. 1 of Charter.

Johnston v. Victoria (City) (2010), 2010 BCSC 1707, 2010 Car-
swellBC 3246, J K. Bracken J. (B.C. S.C.).

158. Attacks on by-laws and resolutions — Grounds — Uncer-
tainty — Miscellaneous Owners purchased home, and later
purchased lots on other side of street — Properties were zoned
under village’s land use by-law as residential — Only permissible
commercial use was for operating non-intrusive home occupation
under appropriate business license — Owners obtained business
permit from village, permit which did not intimate that there would
be scrap material, old cars or other kinds of scrap on property —
One of owners conducted scrap metal business from premises, in
which he brought in pieces of metal, farm equipment, old automo-
biles, old appliances and similar items — Village took number of
steps, including compliance letter, order stating that premises were
in contravention of unsightly premises by-law, and stop order refer-
ring to steps required to be taken by owners — Owners did not re-
act to these steps taken by village — Village bought application for
relief, alleging that owners were in breach of various by-laws but
particularly its unsightly premises by-law — Application granted;
injunction granted requiring owners to bring lands into compliance
with by-laws and particulars request in originating notice — By-law
was not vagae — Lack of strict classification in by-law as to what
may be kept and used on property did not mean that by-law was so
vague as to be invalid — There was no fatal vagueness to unsightly
premises by-law by virtue of obligation on village by-law enforce-
ment officials and owners to consider properties within one-block
radius when ascertaining if owners’ properties were in breach.

Barons (Village) v. Shields (2010), 2010 ABQB 684, 2010
CarswellAlta 2175, 76 M.P.L.R. (4th) 300, W.V. Hembroff J. (Alta.

Q.B.).

159. By-laws — Enforcement — Practice and procedure — Ju-
dicial review —— Municipal law enforcement officer issued order
dated March 3, 2010, which was then withdrawn in June 2010 —
Individual brought application for judicial review of order, and of
judgment of judge of Superior Court of Justice hearing appeal pur-
suant to s. 15.3(4) of Building Code Act, 1992 — Application dis-
missed — Certiorari is not available at common law to challenge
decision of Superior Court judge, except in exceptional circum-
stances, but there were no such circumstances here — Court here
had no jurisdiction to determine whether judgment could be ap-
pealed to Court of Appeal, since pursuant to s. 15.2(7) of Act, it is
for Court of Appeal to determine whether appeal lies to it and
whether leave should be granted to extend time to appeal — This
was not situation where s. 110 of Courts of Justice Act, permitting
transfer to another court if proceeding was commenced in wrong
court, should apply, as this proceeding was commenced as judicial
review application, not as appeal, and it was commenced after any
right of appeal had expired — If there was to be extension of time
to appeal, that was decision to be made by Court of Appeal —
Since municipal law enforcement officer’s order was withdrawn,
application was moot with regard to that order, and there was no
reason to exercise discretion to hear matter."

Anderson v. Hamilton (City) (2010), 2010 ONSC 6590, 2010

CarswellOnt 9557, Harvison Young J., Sachs J., Swinton J. (Ont.
Div. Ct.).
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160. By-laws — Repeal —— Various sites in City of Brantford
were under development by private entrepreneurs — Respondents
were members of Aboriginal group claiming right to regulate devel-
opment over specific lands including all of City of Brantford —
Respondents informed developers of fees required before approval
would be granted; when fees were not paid, sites were shut down —
Respondents engaged in systematic blockades of sites, prompting
one larger project to leave Brantford and bring action against city
over expenses incurred due to stoppages — City passed two by-
laws prohibiting interference with construction on specific sites and
prohibiting unauthorized groups from demanding fees or tariffs
from developers — City obtained interim injunction which was not
obeyed, resulting in protest which escalated to threats, intimidation
and violence — City brought application for interlocutory injunc-
tion and respondents brought cross-application for dismissal and for
order that relevant by-laws be quashed — Application granted;
cross-application dismissed — At time that by-laws were passed,
blockades in city had caused virtually all development in city to
cease — Meetings and agendas regarding by-laws were made avail-
able to public, and no parties attended to object to their passing —
By-laws were introduced and were met with no debate or resis-
tance, and passed unanimously — Laws were passed in full compli-
ance with city’s usual practice and all applicable provisions of Mu-
nicipal Act, 2001.

Brantford (City) v. Montour (2010), 2010 CarswellOnt 8805,
2010 ONSC 6253, Arrell J. (Ont. S.C.1.).

161. Development control — Development approval — Juris-
diction and powers — Development appeal board —— Devel-
oper wanted to redevelop three properties to include new ecighteen
storey mixed use building with dwelling units, retail space at grade
and underground parking — Site contained structure listed in city’s
inventory of heritage properties — After developer filed its applica-
tion, city designated property under Ontario Heritage Act — Devel-
oper appealed from city council’s refusal or neglect to enact pro-
posed amendment to zoning by-law — Appeal allowed in part; by-
law amended; details of site plan determined subject to conditions;
city directed to consent to demolition of heritage property, subject
to conditions that two walls be retained in situ and easement agree-
ment be entered into — Board had full jurisdiction to hear and de-
cide appeal under s. 34.1(1) of Act, including possible specification
and imposition of terms and conditions under s. 34.1(6)b) that
would result in retention, in situ, of certain facades of heritage
building as part of board order that municipality consent to demoli-
tion — Expert witness stated that owner was required to apply to
and receive council’s consent for alterations in question and that
decision of council was final and not appealable to board -— On its
face, statement was collateral attack on jurisdiction of board to hear
and decide appeal under s. 34.1(1) of refusal of application for dem-
olition where specified terms and conditions board may impose
under s. 34.1(6)(b) might include requirement that certain facades
are to remain in situ.

Rams Head Development Inc. v. Toronto (City) (2010), 2010
CarswellOnt 8559, Susan de Avellar Schiller Member (O.M.B.).

162. Licensing and regulation — Licensing of businesses — Soil
and gravel excavation —— Subdivision and Appeal Board
(SDAB) granted owner approval for operation of gravel pit, subject
to provision of 305 meter buffer zone between excavation and sub-
division, in which gravel extraction was prohibited — Owner sub-
mitted application for amendment to development permit to allow
gravel extraction in buffer zone — Public consultation occurred,

and society, whose members lived in subdivision, were provided
with technical information regarding proposed mining — SDAB
granted amendment — Society filed appeal and was informed hear-
ing was June 14, 2010 — At hearing, not having received response
to two letters dated June 4, 2010 requesting additional information
and seeking adjournment, society attended without counsel and
sought adjournment — Adjournment was refused, and society de-
clined to participate in hearing — SDAB denied society’s appeal —
Society brought application for leave to appeal — Application
granted — Fact that society needed adjournment to be able to pre-
sent its evidence, make its arguments and answer opposing case
was reasonably arguable point of law, and that point of law was of
sufficient importance to merit further appeal, and had reasonable
chance of success — Any suggestion that public body such as
SDAB might have misunderstood its role and its jurisdiction raised
issues of public importance sufficient to merit further appeal, and
had reasonable chance of success — Failure to address and correct
inaccurate statement of law made by employee of SDAB during
hearing might give rise to argument that SDAB itself was affected
by that inaccuracy in its decision making.

Patricia Hills Landowners Society v. Parkland County
(Subdivision & Development Appeal Board) (2010), 2010
CarswellAlta 2476, 2010 ABCA 413, Myra Bielby J.A. (Alta.
C.A).

163. Licensing and regulation — Regulation of behaviour —
Nuisance — Unsightly premises Owners purchased home,
and later purchased lots on other side of street — Properties were
zoned under village’s land use by-law as residential — Only per-
missible commercial use was for operating non-intrusive home oc-
cupation under appropriate business license — Owners obtained
business permit from village, permit which did not intimate that
there would be scrap material, old cars or other kinds of scrap on
property — One of owners conducted scrap metal business from
premises, in which he brought in pieces of metal, farm equipment,
old automobiles, old appliances and similar items — Village took
number of steps, including compliance letter, order stating that
premises were in contravention of unsightly premises by-law, and
stop order referring to steps required to be taken by owners —
Owners did not react to these steps taken by village — Village
bought application for relief, alleging that owners were in breach of
various by-laws but particularly its unsightly premises by-law —
Application granted; injunction granted requiring owners to bring
lands into compliance with by-laws and particulars request in
originating notice — Examination of photograph evidence could
only be objectively viewed as unsightly disorganized collection of
scrap metal, old farm machinery, metal wheels, broken appliances
and other junk — Properties were extremely messy and unsightly
beyond verbal description — Owners’ argued that they had diffi-
culty understanding what was required by notices and orders, but
they needed only to take moment and look around property and
measure it against neighbours — Owner’s only evidence that their
property was attractive and was praised by others consisted of writ-
ten comments, hearsay, from some of residents of village.

Barons (Village) v. Shields (2010), 2010 ABQB 684, 2010
CarswellAlta 2175, 76 M.P.L.R. (4th) 300, W.V. Hembroff J. (Alta.

Q.B.).

164. Municipal council — Judicial review — Grounds — Proce-
dural fairness Representatives of corporate applicant P Inc.
made presentation before respondent city council in favour of P Inc.
converting its property from rental apartments to condominiums —
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After presentation, councillor posed questions in reference to “very
disturbing letters” distributed to councillors — Letters had not pre-
viously been mentioned nor had they been disclosed to P Inc. —
Immediately thereafter, letters were formally entered into record,
but were still not disclosed to P Inc. — Council unanimously re-
jected P Inc.’s request for condominium conversion of property —
P Inc. obtained copies of letters through access to information re-
quest — P Inc. brought application for judicial review — Applica-
tion granted -— It was significant that several councillors referred to
letters’ allegations that tenants were “bullied” and “threatened” —
No explanation was offered as to why P Inc. was required to follow
council’s protocol of meticulous full disclosure prior to meeting,
while authors of impugned letters were not held to same stan-
dard — In context of issue before council, it was of paramount im-
portance that letters be disclosed to P Inc. — Without disclosure of
full contents of letters, there was no opporturity to respond to alle-
gations or address their relevance and significance in context of is-
sue before council — This was clear breach of duty of fairness —
Council’s relevant resolutions were quashed and set aside — Matter
was remitted back to council for adjudication in accordance with
law.

P.J.D. Holdings Inc. v. Regina (City) (2010), 2010 CarswellSask
776, 2010 SKQB 386, M.D. Popescul J. (Sask. Q.B.).

165. Municipal council — Powers — Miscellaneous Owners
applied to city for permission to demolish buildings — After
nineteen months, city had not issued decision — Owners appealed
to municipal board for order directing city to issue demolition per-
mits — Board directed city to indicate its position — City made
decision refusing to issue demolition permits — According to city,
owners’ appeal was from initial failure of city to make decision and
was required to have been made within 50 days after first filing of
application — City took position that owners were out of time and
argued that board did not have jurisdiction to hear appeal — Board
rejected city’s position, allowed appeal to continue, found in favour
of owners, and directed city to issue permits — City sought leave
and appealed, with leave being granted on jurisdiction question
only — Appeal dismissed — Appeal before board was brought in
time — Time limits set out in s. 3 of private statute, Act Respecting
the City of Toronto, 1985 (“Act”), did not conflict with s. 33(4) of
Planning Act — Section 3 of Act set out time limits for filing of
appeal, while s. 33(4) of Planning Act described general entitlement
to seek appeal — By complying with time limits set out in s. 3 of
" Act, one could assert one’s entitlement to appeal as described in s.
33(4) of Planning Act — Use of word “shall” in s. 3 of Act in refer-
ence to time limit for filing appeals in event of council neglecting to
make decision was directory, not mandatory — Purpose of time
limit was to facilitate efficient administration of statutory scheme
governing demolition permit applications — To do so by forcing
applicants to file appeals before it was appropriate or necessary
would be inconsistent with this intent — No prejudice would inure
to either city or those in position of owners if time limit was inter-
preted as directory one — There would be prejudice if time limit
was interpreted as mandatory.

W.J. Holdings Ltd., Re (2010), 2010 ONSC 6067, 2010 Carswell-
Ont 8622, H. Sachs J., Jennings J., Molloy J. (Ont. Div. Ct.).

166. Municipal tax assessment — Practice and procedure on as-
sessment appeals and objections — Costs — Miscellaneous——
Taxpayer appealed assessment for years 2004 to 2008 inclusive to
Assessment Review Board — Parties executed minutes of settle-
ment before board fixing assessed value of property at $47,268,000

for 2004 to 2006 and $62,774,000 for 2007 — Judge granted tax-
payer’s application for order declaring that property tax refund was
$116,215.74 less than it should have been pursuant to settlement,
and for order for payment of shortfall — Upon further submissions,
costs were fixed at $15,000 all in.

Minto Commercial Properties Inc. v. Ottawa (City) (2010), 2010
CarswellOnt 9609, 2010 ONSC 6979, R. Kealey J. (Ont. S.C.1.);
additional reasons to (2010), 2010 CarswellOnt 8857, 2010 ONSC
6352, R. Kealey J. (Ont. S.CJ.).

167. Municipal tax assessment — Practice and procedure on as-
sessment appeals and objections — Miscellaneous —— Settle-
ment — Taxpayer appealed assessment for years 2004 to 2008 in-
clusive to Assessment Review Board — During settlement
discussions, taxpayer’s counsel obtained from Ottawa its tax calcu-
fations setting out exact amount of refunds, including vacancy tax
rebate to be realized — Relying on their accuracy, taxpayer exe-
cuted minutes of settlement before board, fixing assessed value of
property at $47,268,000 for 2004 to 2006 and $62,774,000 for
2007 — Taxpayer brought application for order declaring that pro-
perty tax refund was $116,215.74 less than it should have been pur-
suant to settlement, and for order for payment of shortfall — Appli-
cation granted — Correspondence between counsel for city and
taxpayer contained representation from city that taxpayer would re-
ceive tax rebate, including vacancy readjustment totalling
$3,532,859, if assessed value of property was settled at stated
amounts — Taxpayer relied on this information from city and
signed minutes of settlement fixing those assessed values for its
property — However, payment made by city was $116,215.74 less
than what city had represented — Judge rejected city’s allegation
that taxpayer did not rely on what city provided but rather relied on
its own expert who reviewed city’s calculations and offered advice
to taxpayer — Agreement existed between parties as to amount of
tax rebate city would be paying once minutes were finalized — Al-
ternatively, doctrine of estoppels by convention applied — Once
city disclosed its tax rebate figures to taxpayer as requested, both
parties assumed this was amount to be paid — Taxpayer acted on
this mutual assumption and agreed to assessed value of its property
in minutes of settlement filed with board — To allow city to resile
from common assumption would result in $116,215.74 detriment to
taxpayer.

Minto Commercial Properties Inc. v. Ottawa (City) (2010), 2010
CarswellOnt 8857, 2010 ONSC 6352, R. Kealey J. (Ont. S.C.J.);
additional reasons at (2010), 2010 CarswellOnt 9609, 2010 ONSC
6979, R. Kealey J. (Ont. S.C.J.).

168. Municipal tax assessment — Reassessment —— Vendor
sold apartment building to purchaser while appeal of tax assessment
was pending, in October 2006 — Vendor continued appeal after
closing and was successful in obtaining reassessment, including re-
fund of $251,166.43 for 2003 to 2006 — City paid refund to pur-
chaser, in accordance with s. 306(2) of City of Toronto Act,
2006 — Purchaser refused to pay refund to vendor — Vendor
brought unsuccessful application to have refund relating to period
prior to closing date paid to it — Application judge held interest in
tax refund was not chose in action at time of closing — Application
judge held that doctrine of unjust enrichment did not require pur-
chaser to pay over refund due to authorization contained in s.
306(2) of Act — Vendor appealed — Appeal allowed — Purchaser
was enriched by receipt of refund, but s. 306(2) of Act did not pro-
vide it with juristic reason to retain refund — Nothing in s. 306(2)
or in legislation indicated intention to interfere with rights of pro-
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perty owners by legislature — Language of s. 306(2) of Act was
administrative provision intended to clarify responsibility of city in
determining who is entitled to refund — Vendor took necessary
steps to have property taxes reassessed and was entitled to re-
fund — Vendor was entitled to costs of application of $25,000 and
of appeal of $12,500.

80 Mornelle Properties Inc. v. Mala Properties Ltd. (2010),
2010 ONCA 850, 2010 CarswellOnt 9550, E.E. Gillese J.A., I.M.
Simmons J.A., M.J. Moldaver J.A. (Ont. C.A)).

169. Municipal tax assessment — Tax exemptions — Miscella-
neous Land held in trust for Indian band — Provincial govern-
ment and M Indian band entered into agreement that provided for
certain properties to be transferred from province and held in trust
for band by two companies owned and controlled by band —
Properties were not reserve lands and were unoccupied, and band
and companies appealed property tax assessments — Property As-
sessment Appeal Board (board) found that properties were not ex-
empt from taxation since s. 15(1)(h) of Taxation (Rural Area) Act
did not operate to exempt from taxation non-reserve lands owned
by corporation — Band and companies appealed board’s deci-
ston — Appeal dismissed — Board did not err in law in its conclu-
sions — Although board found that all constituent elements of s.
15(1)(h) of Act were met and that properties should be exempt from
taxation, it said it was prevented from reaching that conclusion by
Westbank case, which was directly on point — Board was correct
in finding that there was no relevant factual distinction between
facts of this case and Westbank case — It was not error of law for
board to follow case from higher court directly on point which was
not palpably wrong.

Musqueam Indian Band v. Vancouver Sea to Sky Region
Assessor, Area No. 09 (2010), 2010 BCSC 1259, 2010 Car-
swellBC 2395, N. Smith J. (B.C. S.C.).

170. Municipal tax assessment — Valuation — Particular inter-
est in land — Leasehold — Miscellaneous —— Prior to 2003, it
was not city’s practice to assess business tax on parking space or
parking facilities associated with office buildings and rented to te-
nants of those buildings — Practice changed as result of Municipal
Government Board (MGB)’s decision in which various parking op-
erators challenged 2002 business tax assessments relating to numer-
ous parking facilities operated by them — One basis for challenge
was that assessments were inequitable — MGB found systemic in-
equity and as result city began assessing both parking operators and
owners/landlords of office building parking facilities for 2003 busi-
ness tax — BTC and numerous other operators and own-
ers/landlords appealed 2003 assessments, and like assessments for
2004, 2005 and 2006 taxation years to Calgary Assessment Review
Board — On further appeal to MGB, BTC’s 2004 assessments were
affirmed because of lack of evidence to contrary — MGB granted
BTC’s 2005 and 2006 appeals, after BTC provided more evidence,
finding that BTC did not operate parking business in parking facili-
ties — City brought application for judicial review — Application
dismissed — MGB’s decision was based on examination of provi-
sions of leases and other evidence provided by BTC — MGB’s
conclusion that BTC was not operating parking business, and that
provision of parking was complementary to lease of office space,
was consistent with reasonable interpretation of Municipal Govern-
ment Act and by-laws — Reasons of MGB were sufficient to sat-
isfy procedural fairness requirements, and reasons highlighted law
and facts on which it relied in coming to its conclusions.

BTC Properties II Ltd. v. Calgary (City) (2010), 2010 ABQB
719, 2010 CarswellAlta 2277, B.E. Romaine J. (Alta. Q.B.); af-
firming (2008), 2008 CarswellAlta 1580, J. Acker Member, R.
Scotnicki Presiding Officer, T. Golden Member (Alta. Mun. Gov.
Bd.).

171. Municipal tax assessment — Valuation — Particular pro-
perty — Farm lands —— Taxpayer claimed rural property was
farm based on sale of horse during assessment period constituting
primary agricultural production — Assessor was not satisfied with
taxpayer’s evidence and classified property as residential — Appeal
board upheld assessment — Taxpayer brought stated case from de-
cision — Appeal dismissed — Board did not disregard or fail to
appreciate relevant evidence in finding there was insufficient evi-
dence of primary agricultural production — It was open to assessor
and board to not be satisfied with cogency of evidence presented by
taxpayer — Board was not overly strict or technical in not relying
on evidence that would not be accepted by court — Board’s conclu-
sion on this point did not raise question of law — Board did not err
in failing to address sale of horses by previous owner of property —
Taxpayer failed to comply with provisions for making claim based
on production by “lessee”.

Falkenberg v. Prince George Assessor, Area No. 26 (2010), 2010
CarswellBC 2234, 2010 BCSC 1189, T.M. McEwan J. (B.C. S.C.).

172. Planning — Enactment and approval of plans — Amend-
ments —— City’s official plan permitted large retail stores on cer-
tain lands designated as “employment areas” only through enact-
ment of zoning by-law — Ontario Municipal Board (OMB)
approved settlement between city and respondent retailer resulting
in new policy whereby city might consider permitting large retail
stores in such areas by way of amendment to official plan — Prov-
ince released growth plan which permitted conversion of lands
within employment areas to non-employment uses only through
municipal comprehensive review — Respondent applied to amend
city’s official plan to allow it to develop large retail store within
employment area, and to re-zone — City considered that applica-
tions did not conform to growth plan — Respondent appealed to
OMB, which decided that applications did not require municipal
comprehensive review and permitted them to proceed to hearing on
their merits — City appealed with leave — Appeal dismissed —
OMB’s decision was entitled to deference and OMB’s reasons were
detailed and intelligible — When plan was read as whole, OMB’s
conclusion fell within range of reasonable outcomes.

Home Depot Holdings Inc. v. Toronto (City) (2010), 2010 Cars-
wellOnt 8962, 2010 ONSC 6071, Harvison Young J., Nadeau J.,
Swinton J. (Ont. Div. Ct.); affirming (2009), 2009 CarswellOnt
6661, 63 O.M.B.R.. 134, S.J. Stefanko Member, S.W. Lee Exec. V-
Chair (O.M.B.).

173. Planning appeal boards and tribunals — Practice and pro-
cedure — Standing —— Developer filed application for variances
on April 22, 2009 secking approval to construct two apartment
blocks of 15 and 22 storeys, containing 404 new dwelling units, and
seeking variances reducing front yard requirements, increased
height, reduced parking spaces, and no landscaping — Community
committee issued variance order on June 18, 2009 allowing devel-
opment to proceed with all variances sought — Various neighbours
appealed variance order — After hearing neighbours’ submissions,
appeal committee upheld community committee’s decision on Sep-
tember 11, 2009 — On October 8, 2009, neighbours registered as-
sociation as unincorporated body at Companies Office of Mani-
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municipal recount, which was conducted and showed margin of five
votes — Applicant brought application requesting manual recount
on basis that approximately 60-65 ballots were not completed suffi-
ciently to be counted by vote tabulation machines — Respondents
brought motion requesting that certain paragraphs of affidavit evi-
dence provided in support of application be struck as they consti-
tuted contentious hearsay contrary to Rules of Civil Procedure —
Motion granted — All evidence presented to court regarding mis-
counted ballots and ballot completion was presented by way of
hearsay, sometimes double or triple hearsay, in applicant’s affida-

vit — Facts relating to ballots were in dispute and could not be put
before court via hearsay evidence — Relevant paragraphs were
struck, and applicant was permitted to file further evidence in sup-
port of application.

Brunton v. Fort Erie (Town) (2010), 2010 ONSC 6432, 2010
CarswellOnt 8758, T. Maddelena J. (Ont. S.C.J.).

WORDS AND PHRASES:

CONFLICT

Ontario

¢ ... if it is possible to interpret two pieces of legislation in a manner that
does not produce a conflict, the presurnption of legislative coherence would
dictate this result . . . it is possible to interpret s. 3 of [An Act respecting the
City of Toronto, 1985, chapter Pr22] and s. 33(4) of the [Planning Act,
R.S.0. 1990, c. P.13] in a manner that allows them to co-exist. Section 3 of
the Act sets out time limits for the filing of an appeal, while s. 33(4) de-
scribes the general entitlement to seek an appeal. By complying with the
time limits set out in s. 3 of the Act, one can assert one’s entitlement to an
appeal as described in s. 33(4) of the Planning Act.

The Respondents argue that when they filed their appeal on November 16,
2007, the two provisions were in conflict. Specifically, under s. 33(4) of the
Planning Act, they had a right to file their appeal, while under s. 3 of the Act
they did not. With respect, this is not what is meant by a conflict. If, at the
time appeal rights accrue, it is possible to comply with both provisions, one

cannot ignore the time limits in one provision and then, when those time -

limits pass, claim “conflict.”
(Civil practice and procedure; Municipal law)
W.J. Holdings Ltd., Re (2010), 2010 ONSC 6067, 2010 Carswell-

Ont 8622 (Ont. Div. Ct.), at para. 23, 24 Sachs J. (Jennings, and
Molloy JJ. concurring)

SHALL

Ontario

+ Section 3 of [An Act respecting the City of Toronto, 1985, chapter P122]
provides that where council has refused a demolition permit application, the
appeal “shall be filed within twenty days of the mailing of the notice of the
refusal.” It further provides that “where council has neglected to make a
decision within one month after receipt of the application by the clerk, the

appeal shall be filed within twenty days after the one month period first
following receipt of the application by the clerk” (emphasis added).

At issue in this appeal is whether the use of the word “shall” in relation to
the time limit prescribed for the filing of an appeal when council has ne-
glected to make a decision is mandatory or directory. If “shall” is deter-
mined to be mandatory, the result of the breach is a total nullity. If “shall” is
judged to be directory, the result is an irregularity and can be cured. (R.
Sullivan, Construction of Statutes, 5th ed. (Markham, Ontario: LexisNexis,
2008) at p.78).

Ultimately, the purpose of the time limit in question is to facilitate the more
efficient administration of the statutory scheme governing demolition permit
applications. To do so by forcing applicants to file appeals before it is ap-
propriate or necessary would be inconsistent with this intent.

I do not find that there is any prejudice that would inure to either the City or
people in the position of the Respondents if the time limit is interpreted as a
directory one. If the City wishes to have an appeal dealt with more quickly,
it can make a decision and then the appeal period provided for in the event
of a refusal would be triggered. On the other hand, demolition permit appli-
cants would only have to file their appeals when it is clear that the City has
truly neglected to make a decision.

... the use of the word “shall” in s. 3 of the Act in reference to the time
limit for filing appeals in the event of council neglecting to make a decision
is directory, not mandatory.

(Civil practice and procedure; Municipal law)

W.J. Holdings Ltd., Re (2010), 2010 ONSC 6067, 2010 Carswell-
Ont 8622 (Ont. Div. Ct.), at para. 28, 29, 37, 38, 40 Sachs J.
(Jennings, and Molloy 1J. concurring)

*An alphabetical list of individual words and phrases that are given judicial consideration in the cases digested in this issue. Whenever possible, the entries are

taken verbatim from the judgment.
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