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Municipal Docket

ERIC

DAVIS

Eric Davis is a partner with SV Law

and his practice focuses exclusively on
municipal and planning law. He is an
LSO-certified specialist in municipal

law: local government and land use
planning and development. Davis acts for
municipalities and other public bodies
across Ontario, including school boards,
homeowners, businesses, developers, and
other private sector clients. He focuses on

matters related to municipal governments.

Davis can be reached at edavis@svlaw.ca.

Jasmeen Bhangu (jbhangu@svlaw.
ca) holds an LLB with first class
honours from Brunel University
Law School, complemented by an
MA in Geography, Environment
and Geomatics, and a B.Sc. in
Wildlife Biology from the University
of Guelph. Her interdisciplinary
background has fostered her
interest in municipal law,
particularly where land use,
governance, and community
planning intersect.
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Seeking leave to
appeal environmental
compliance approvals

In Ontario, an environmental
compliance approval (ECA) is an author-
ization issued by the Ministry of the
Environment, Conservation and Parks
under Section 9 of the Environmental
Protection Act, R.S.0. 1990, c. E.19
(EPA).

The ECA application process
involves several stages, beginning with
preparation and pre-submission, where
applicants are responsible for compiling
the application with the supporting
technical reports. Following screening,
complete applications proceed to a
technical review. Ultimately, a technical
reviewer recommends approval or refusal
to the director, who then makes the final
decision.

The ministry aims to process most
ECA applications within a one-year
service standard, though this timeline
may be extended for complex projects
or where additional time is required to
fulfill the duty to consult.

If approved, the ECA document
specifies compliance conditions, such as
timelines for implementation.

Appeal rights for instrument holders
Instrument holders (those who are
issued an ECA) have specific rights to
appeal decisions made by the direc-

tor. Under Section 139 of the EPA, an
applicant can request a hearing by the
Ontario Land Tribunal (OLT) where
the director:

« refuses to issue an ECA;

« revokes or suspends an ECA;

+ imposes terms and conditions in
issuing an ECA; or
« alters the terms and conditions of
an ECA or imposes new terms and
conditions after it is issued (only
terms and conditions not substantially
similar to previous ones can be
appealed).
Applicants have 15 calendar days from
the date of service of the ECA or refusal
to file an appeal with the OLT.

Upon hearing an appeal, the OLT
may uphold or overturn the ministry’s
decision or decide if new conditions
should be added to the original
decision. It is important to note that,
in most cases, filing an appeal does not
automatically stop the director’s decision
from taking effect. For instance, if the
director has refused to issue an ECA, the
OLT cannot order the director to issue

the ECA before holding the hearing.

Third-party appeals under the
Environmental Bill of Rights

In addition to the rights of instrument
holders, third parties may also seek
leave to appeal an ECA under the
Environmental Bill of Rights, 1993, S.0.
1993, c. 28 (the EBR) to the OLT.

An application seeking leave to appeal
must be filed with the OLT within 15
days of the director’s decision being posted
on the Environmental Registry of Ontario.
The OLT determines leave applications in
writing, unless it directs otherwise.

The two issues for determination by

the OLT are as follows:
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When faced with competing expert opinions, the OLT

may still grant leave to appeal under section 41(b) of the
EBR if there is sufficient information to conclude that

significant harm could result, even if certainty is not yet
established. This approach underscores the OLT’s role in

ensuring that potential environmental risks are thoroughly

examined through the appeal process ... Whether acting as

an applicant or a third party, success before the OLT will

turn on timely action and credible, well-supported expert

evidence.

+ Does the person seeking leave to
appeal have standing to seek leave
under Section 38 of the EBR?

+ Does the person seeking leave to
appeal meet the test for leave under
Section 41 of the EBR?

Section 38 of the EBR states that the

OLT may grant leave only if it appears

that:

+ The person seeking leave to appeal has
an interest in the decision.

+ Another person has a right under
another Act to appeal from a decision
whether or not to implement the
proposal.

Additionally, one must satisfy a stringent

two-part test outlined in Section 41 of

the EBR, which provides that leave to
appeal shall not be granted unless both of
the following conditions are met:

+  Reasonableness of the decision (s.
41(a)) — There must be good reason
to believe that no reasonable person,
having regard to the relevant law and
government policies, could have made
the decision. This is a stringent thresh-
old, implying the decision must be
egregiously in error.

« Potential for significant envi-
ronmental harm (s. 41(b)) — The
decision in question could result in
significant harm to the environment.
The alleged harm cannot be specula-
tive but, rather, grounded in present
facts or conditions. Also, the alleged
risk of harm cannot be based on
hypothetical scenarios, particularly
regarding future developments and
changes that do not currently exist.

To confirm, the EBR sets out a

presumption against granting leave to

third parties.

For the OLT to grant leave to appeal,
it must be satisfied that the stringent
threshold set out in Section 41 of the
EBR has been passed, with the appellant
providing significant evidence that
establishes a real foundation for an
appeal.

If the OLT is satisfied that scientific or
technical evidence supports the director’s
decision, then the appellant must present
strong expert evidence in support of their
position. Failure to do so should lead to
the refusal of the application for leave.

If leave is granted, the operation of the
instrument under appeal is automati-
cally stayed until the appeal is resolved,
unless the OLT orders otherwise (EBR,
s. 42(1)).

Weight given to expert

evidence by the OLT

The OLT places significant weight

on expert evidence in environmental
appeals. The OLT prefers scientifically
tested information and qualified expert
testimony over general allegations or
unsupported claims.

For example, the OLT requires
substantive evidence to satisfy the
environmental harm test. In Argiloff vs.
Ontario (Environment, Conservation and
Parks), 2025 CanLII 74220 (ON LT),
the OLT found that the applicant failed
to provide substantive evidence that an
eight-year timeline for noise mitigation
could result in significant harm to the
environment. Submissions about noise
exceedance, without compelling evidence
on the impacts and types of harm, were
deemed insufficient.

In Save The Oak Ridges Moraine v.
Ontario (Environment, Conservation and

Parks), 2025 CanLII 62236 (ON LT),
the OLT dismissed an application for
leave to appeal a permit to take water,
finding that the appellants failed to
present new or expert evidence beyond
their original public comments to
show that the director’s decision was
unreasonable. The OLT concluded
that general allegations without clear,
substantive evidence were insufficient,
and the appellants had not provided
“sufficient technical, scientific, or
expert evidence” to demonstrate that
the decision fell outside the range of
reasonable choices.

Similarly, in Allaura Limited
Pﬂrtnem/az‘p v. Ontario (Environment,
Conservation and Parks), 2025 CanLII
12016 (ON LT), the OLT dismissed
an application for leave to appeal
an amended ECA, noting that the
appellants’ claims were “not supported by
concrete or expert evidence.”

The importance of expert evidence is
further highlighted in cases like Dixon
v. Director, Ministry of the Environment,
2014 ONSC 7404 (CanLlII). In this
case, the OLT preferred the evidence
of qualified experts over lay testimony,
particularly when assessing causal links
between environmental impacts and

health effects.

Importance of well-

supported evidence

When faced with competing expert
opinions, the OLT may still grant leave
to appeal under Section 41(b) of the
EBR if there is sufficient information
to conclude that significant harm
could result, even if certainty is

not yet established. This approach
underscores the OLT’s role in ensuring
that potential environmental risks

are thoroughly examined through the
appeal process.

Whether acting as an applicant or a
third party, success before the OLT will
turn on timely action and credible, well-
supported expert evidence.

As environmental approvals become
increasingly technical and scrutinized,
proponents and participants alike
should approach the ECA process not
simply as an administrative step but as
an evidentiary one where careful front-
end planning is often what drives the
final decision.
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