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On Aug. 28, 2025, the Supreme Court of 
Canada (SCC) dismissed the applications 
for leave to appeal in Chippewas of Saugeen 
First Nation v. South Bruce Peninsula 
(Town), 2024 ONCA 884 (Chippewas).

Prior to the SCC’s dismissal, on 	
Dec. 9, 2024, the Ontario Court of 
Appeal (ONCA) issued the Chippewas 
decision.

In Chippewas, the ONCA affirmed 
the prior trial decision that the 
constitutionally protected interest of the 
Chippewas of Saugeen First Nation (the 
Saugeen) regarding its unceded reserve 
lands can, in certain circumstances, 
displace the fee simple property 
rights of private landowners. It also 
provides insight and guidance on treaty 
interpretation and raises the question of 
liability allocation for pre-Confederation 
breaches of Indigenous rights.

The facts
The Chippewas litigation stemmed 
from a 170-year dispute concerning a 
2.4-kilometre stretch of the beach at the 
north end of Saugeen Indian Reserve 	
No. 29. The beach is referred to as 	
Chi-Gmiinh or (as of July 2025) 	
Saugeen Beach (the disputed beach).

The Imperial Crown signed Treaty 	
No. 72 in 1854 with many First Nations, 
including the Saugeen. Under the treaty, 
the Saugeen surrendered its territory save 
for two reserves. Notably, the treaty text 
explicitly describes the western, southern, 
and eastern reserve boundaries and 
incorporates Lake Huron’s shore into the 
western reserve boundary.

In performing his survey of the 
reserve boundaries in 1855, the 
provincial land surveyor, Charles 
Rankin, faced a concavity that a “spot 

upon the coast” was located on “wet 
sand” (para. 29 in Chippewas). Rankin 
used discretion to move the northern 
terminus planting from the water’s 
edge. He prioritized the hierarchy of 
boundary evidence principles over 
application of the treaty text, reducing 
the total coastline of the reserve by 
roughly 1.4 miles (or 2.25 kilometres).

At trial, Justice Susan Vella of the 
Ontario Superior Court, found the 
northern terminus of the reserve was 
placed approximately 1.4 miles south 
of the place where it should have been 
located by Rankin. Justice Vella found 
that Rankin’s decision led to a breach of 
the treaty. As a result, the provincial land 
surveyor deprived the Saugeen of part of 
their unceded coastline under the treaty.

In other words, the Imperial Crown 
acted dishonourably, breaching its 
fiduciary duty to the Saugeen by failing 
to correctly demarcate the reserve 
boundaries to include the disputed beach 
and, additionally, by failing to protect 
and preserve Saugeen’s unceded land in 
its entirety when it issued Crown patents 
for the lots along the disputed beach, 
which later came into the possession of 
the Town of South Bruce Peninsula and 
private landowners.

Since the provincial land surveyor’s 
boundary indications, the Saugeen 
have upheld that the Crown’s actions 
deprived them of treaty land essential 
for cultural use. 

The town, several private landowners 
(notably, the Lemon and Twining 
families), and the Province of Ontario 
opposed the claim. At the same time, the 
federal government admitted fiduciary 
failures but disputed the scope of 
liability.

Private interests and 
Indigenous rights at 
Saugeen Beach

Eric Davis is a partner with SV Law 
and his practice focuses exclusively on 
municipal and planning law. He is an 
LSO-certified specialist in municipal 
law: local government and land use 
planning and development. Davis acts for 
municipalities and other public bodies 
across Ontario, including school boards, 
homeowners, businesses, developers, and 
other private sector clients. He focuses on 
matters related to municipal governments. 
Davis can be reached at edavis@svlaw.ca.

Jasmeen Bhangu (jbhangu@svlaw.
ca) holds an LLB with first class 
honours from Brunel University 
Law School, complemented by an 
MA in Geography, Environment 
and Geomatics, and a B.Sc. in 
Wildlife Biology from the University 
of Guelph. Her interdisciplinary 
background has fostered her 
interest in municipal law, 
particularly where land use, 
governance, and community 
planning intersect.

41 — MUNICIPAL WORLD — JANUARY 2026



The Saugeen brought an action against 
Canada, Ontario, the town, and the 
private landowners seeking damages for 
breaches and declarations that:
•	 the disputed beach is included as part 

of Saugeen Indian Reserve No. 29
•	 the Crown breached its fiduciary duty 

and acted in a manner inconsistent 
with the Honour of the Crown by 
failing to reserve the disputed beach 
for the Saugeen

•	 the Saugeen are entitled to exclusive 
possession of the disputed beach

At trial, Justice Vella ruled in favour of 
the Saugeen, finding that the disputed 
beach formed part of the reserve and that 
the Crown had breached both the hon-
our of the Crown and its fiduciary duty.

Treaty interpretation
In Chippewas, the ONCA upheld the 
trial judge’s approach and reasoning, 
rejecting Ontario’s argument that exces-
sive weight was given to the Treaty text.

The court emphasized that the treaty’s 
boundaries were inherently ambiguous, 
relying on both precise and vague natural 
markers such as “spot upon the coast” 
or “ravine” (para. 205 in Chippewas). 
This ambiguity, coupled with Rankin’s 
discretion and subsequent actions of the 
Imperial Crown, resulted in the Saugeen 
being cut off from the disputed beach.

Further, the court reaffirmed that 
treaties must be interpreted with 
ambiguities resolved in favour of 
Indigenous signatories and with effect 
given to the common intentions of the 
parties at the time of signing.

The Crown’s fiduciary duty
The ONCA confirmed the trial judge’s 
finding that Canada breached its 
fiduciary duties and failed to apply 
faithfully the honour of the Crown by 
not reassessing Rankin’s work, despite 
repeated protest from the Saugeen.

The trial judge did not find Ontario 
liable for a fiduciary breach of duty 
because responsibility for reserve bound-
aries fell under federal jurisdiction. 

Private landowners and the 
bona fide purchaser defence
The ONCA stated that there is no 
principled reason that treaty-protected 
reserve interests should automatically 
give way to private property rights.

During the trial, the private landowner 
families argued they were innocent pur-
chasers for valuable consideration and 
should not lose rights to their lands. 	
The ONCA held that the trial judge 
erred by narrowing the scope of the bona 
fide purchaser defence found in Benzie v. 
Hania, 2012 ONCA 766, stating that, 
in principle, inherited property may, in 
certain circumstances, qualify for bona 
fide purchaser protection.

However, applying Chippewas of Sarnia 
Band v. Canada (Attorney General), 2000 
CanLII 16991 (ON CA), or Chippewas 
of Sarnia, the court emphasized that the 
defence is not absolute, and courts must 
balance Reconciliation and fairness.

The ONCA distinguished Chippewas 
of Sarnia from the present case, noting 
that in Chippewas of Sarnia, the equities 
favoured private landowners and 
are factually different from those in 
Chippewas.

Here, the families’ private interests 
are located across the street from the 
disputed beach, and their rights to the 
cottages themselves are unaffected. 	
The ONCA found no basis to interfere 
with the trial judge’s discretion factoring 
in that Reconciling Aboriginal title and 
treaty claims with the rights of innocent 
purchasers should be considered on a 
“case-by-case basis” (paras. 236-238 in 
Chippewas).

The court further noted that portions 
of private land located on the disputed 
beach were used as parking lots for tour-
ists (being commercial in nature), and 
that the private landowners would not 
be left without a remedy as their claims 
for compensation will be determined in 
Phase 2 of the trial.

In Chippewas, the ONCA placed 
weight on the fact that the families’ 
cottages remained unaffected and that 
their interests in the disputed beach 
were primarily commercial. By contrast, 
Saugeen’s constitutionally protected treaty 
right to exclusive possession of its reserve 
land, and its sacred cultural connection to 
the land and water, outweighed the private 
landowners’ later-acquired interests.

Pre-Confederation liability
The ONCA agreed that the trial judge 
erred procedurally by ruling that Canada 
alone was responsible for Imperial 
Crown breaches. Phase 2 of the trial 

will determine any remaining issues, 
including damage, parties’ remaining 
cross claims, and counterclaims.

The ONCA held that by deciding 
prematurely, the judge denied Canada and 
Ontario an opportunity to argue liability 
apportionment. 

The ONCA set aside that part of the 
ruling and remitted the issue of how 
liability is divided between Canada and 
Ontario to Phase 2. This remains a novel 
constitutional question with implications 
for Indigenous land claims across Canada.

Prioritize Reconciliation, 
compensation to follow
Both the trial decision and the ONCA’s 
decision confirmed that the disputed 
beach formed part of the reserve and had 
never been surrendered by the Saugeen.

The ONCA upheld the trial 
judge’s substantive findings on treaty 
interpretation, concluding that the 
Imperial Crown breached its fiduciary 
duty and the honour of the Crown by 
failing to properly demarcate the reserve’s 
boundaries and protect Saugeen’s 
unceded land. 

However, the ONCA identified a 
procedural error where the trial judge had 
determined the allocation of pre-Confed-
eration Crown liability in Phase 1 without 
allowing submissions from both the federal 
and provincial governments. This issue is 
remitted for determination in Phase 2.

The ONCA decision marks a 
historic affirmation of the Saugeen’s 
long-standing claim, validating over a 
century of protests, and reinforces that 
ambiguous treaty drafting cannot be used 
to dispossess Indigenous Peoples.

The decision is the first instance in 
which the bona fide purchaser for value 
defence was defeated by an Indigenous 
interest in reserve lands, confirming that 
constitutionally protected and sui generis 
reserve interests will not automatically 
give way to private property rights.

The ONCA found that the private 
landowners have been dispossessed 
of legal title to the disputed beach. 
While recognizing the unfairness of 
making individuals “bear the brunt 
of Crown misdeeds,” the court held 
that Reconciliation must prioritize the 
Saugeen’s treaty rights (para. 235 in 
Chippewas). Compensation for private 
landowners will be addressed in Phase 2.
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