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Rumble in the Rockies: 
Anti-Fracking Spreads to Colorado 
by Erich R. Eiselt, Assistant General Counsel 

0 n November 6, 2012, resi-
dents of Longmont, Colorado 
overwhelmingly voted in favor 

of Ballot Question 300, authorizing a 
Charter amendment to prohibit hydrau­
lic fracturing (fracking) in city limits.1

The Longmont Public Safety, Health 
and Wellness Act (Act) is premised on a 
number of Findings, including: 

The people of Longmont have 
determined that the best way to 
safeguard our inalienable rights 
provided under the Colorado Con­
stitution, and to and ensure the 
"protection of public health, safety, 
and welfare, including protection 
of the environment and wildlife 
resources" as provided under the 
Colorado Oil and Gas Act, is to 
prohibit hydraulic fracturing and 
the storage and disposal of its 
waste products within the City of 
Longmont.2 

The Findings lead to the "business 
end" of the Act, which provides: 

It shall hereby be the policy of 
the City of Longmont that it is 
prohibited to use hydraulic fractur­
ing to extract oil, gas, or other 
hydrocarbons within the City of 
Longmont. In addition, within the 
City of Longmont, it is prohibited 
to store in open pits or dispose of 
solid or liquid wastes created in 
connection with the hydraulic frac­
turing process, including but not 
limited to flowback or produced 
wastewater and brine. 3 
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Longmont, a relatively conservative com­
munity adjacent to activist-rich Boulder, 
was the first town in Colorado to take such 
a stance.4 It joins a growing list of munici­
palities nationwide that are attempting to 
limit or stop fracking within their boundar­
ies. 

Fracking has only recently been deployed 
on a grand scale, and brings with it new 
challenges-environmental, economic, legal 
and political. The technology eclipses 
traditional oil extraction methods: A 
well is drilled vertically down for a mile or 
more until the shale level is reached, then 
tunneled horizontally for several thousand 
feet. The well pipe is encased in steel and 
concrete to provide a barrier as it passes 
through water aquifers, generally located 
within 300 feet below the surface. Once the 
drilling is complete, a perforating gun is in­
serted to the end of the horizontal section. 
A charge is detonated, cracking the pipe 
and fracturing the surrounding shale. Then 
massive quantities of water, sand and other 
chemicals are pumped in at high pressure, 
causing more fracturing in the shale fields. 
Sand particles hold the fractures open and 
trapped gas is released, flowing back up the 
pipe to the surface where it is captured and 
processed. 

The pros and cons of fracking are 
vociferously debated. Proponents point to 
billions-or even trillions-of cubic feet of 
proven wet natural gas reserves gas trapped 
beneath the continental United States, with 
estimates that have risen steadily over the 
past decade.5 It is reachable at low cost. 
When burned, it produces significantly 
less carbon than other fossil fuels. Tens 
of thousands of wells need to be drilled. 
Extraction, production and distribution 

infrastructure must be built across the 
country, generating millions of jobs. Lo­
cal economies benefit from significantly 
fattened tax revenues. And America can 
move to energy independence, or at least 
begin to approach it. 

Opponents cite contrary factors and 
statistics. Fracking consumes hundreds 
of millions of gallons of fresh water. It 
forces massive quantities of undisclosed 
chemicals into the earth, endangering 
aquifers. Up to 50% of the water­
chemical mixture returns to the surface 
and must be remediated. The fracking 
process causes geologic instability, exac­
erbating seismic activity. Vast amounts 
of methane are released, harming the 
atmosphere far more than benefits from 
reduced carbon. Drilling sites blight 
pristine vistas and spew harmful emis­
sions towards homes, schools and public 
spaces. Small towns are overwhelmed. 
And the lowered cost of natural gas 
makes fully renewable energy options like 
wind and solar uneconomic. 

Behind the highly visible war between 
pro-and anti-fracking forces is another 
more subtle choreography: the skirmish 
among federal, state and local authorities 
to control, regulate and in some cases 
prohibit fracking. 

To date, the federal government has 
essentially abdicated responsibility over 
fracking. The 1974 Safe Water Drinking 
Act (SWDA) included a provision specifi­
cally governing injection wells. That leg­
islation would seem to have empowered 
the EPA to curb fracking-related threats 
to water. This was not to be; in 2005, as 
the modern fracking era blossomed, the 
so-called "Halliburton Amendment" was 
passed.6 It exempted fracking chemicals 
from the ambit of the SWDA. To date, 
federal law has not even required drillers 
to disclose which additives they are in­
jecting down their wells. In April 2012, 
the EPA proposed new rules requiring 
reduced air emissions from oil and gas 
extraction on federal lands, but the 
industry succeeded in delaying implemen­
tation of these regulations until 2015.7

The result is that fracking regulation 
has largely been left to state and local gov­
ernments. The assumption might be that 
large, well-funded statewide watchdog 
organizations are far more effective bul­
warks against industry than puny local 
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Magder v. Ford: A Call to Reform 
the Ontario Municipal Conflict 
of Interest Act 
By Eric M. Davis 

Introduction 0 ntario's Municipal Conflict of 

Interest Act (MCIA) 1 needs to 
be reformed in a number of 

ways, but the most urgent reform relates 
to the mandatory penalty that must be 
imposed for contravening the MCIA, 
namely declaring a seat vacant. 

The MCIA should be amended to 
provide for a variety of different penal­
ties and, more critically, none of those 
penalties should be mandatory. 

The recent decision in Magcler v. Forcl2 

delivered by His Honour Justice Hack­
land on November 26, 2012, highlights 
the need for reform. As many will be 
aware, in that case, Toronto Mayor Rob 
Ford's seat was declared vacant after 
he was found to have contravened the 
MCIA. 

At a City Council Meeting on Febru­
ary 7, 2012, Mayor Ford spoke to and 
voted on a matter in which he had 
a direct pecuniary interest, contrary 
to section 5 of the MCIA. Specifi­
cally, Mayor Ford spoke in relation to 
a resolution which sought to have him 
reimburse $3,150.00 in donations made 
by "lobbyist and corporate donors" to 
his private football foundation.1 He 
also voted on a motion to rescind a 
previous City Council decision which 
included a repayment obligation for the 
Mayor, though he did not speak on that 
motion. 

Though it is currently being appealed, 
Justice Hackland found that Mayor Rob 
Ford had contravened the MCIA and, 
as none of the saving provisions applied, 
he had no choice but to declare Mayor 

Rob Ford's seat vacant pursuant to section 
10(1) of the MCIA. 

Mayor Ford became a victim of manda­
tory minimum sentencing in relation to 
municipal conflicts of interest. As will 
be discussed below, Justice Hackland was 
required to impose a penalty under the 
MCIA that was arguably too harsh, given 
the broader circumstances of the case. 

The current MCIA needs, at a mini­
mum, to provide more flexibility in impos­
ing penalties. The Magcler v. Fore! decision 
highlights the need for that reform. 

Pecuniary Interests 
According to the MCIA there are two (2) 
types of conflicts: (1) a direct pecuniary 
interest; and, (2) an indirect pecuniary 
interest. 

The term "pecuniary" is not defined 
in the MCIA, though the term generally 
means "consisting of or pertaining to 
money." As well, the terms "direct" and 
"indirect" are not defined. 

Direct Pecuniary Interest 
A direct pecuniary interest arises where a 
member of Council stands to gain (or lose) 
monetarily. 

In the Magcler v. Ford case, Justice 
Hackland found that Mayor Ford had a 
direct pecuniary interest in relation to the 
resolution that he repay the $3,150.00 
in donations he received for his football 
foundation. His Honour wrote: 

Obviously, as a result of the personal 
repayment requirement, the respon­
dent had a pecuniary interest in that 

matter and ... s. 5(1) of the MCIA 
required that he neither take part 
in a discussion of nor vote on any 
question in respect of the matter.4 

Mayor Ford should not have spoken 
in relation to the personal repayment 
resolution. Had the resolution been 
defeated by Council, Mayor Ford stood 
to gain monetarily. There was a direct 
pecuniary interest. 

Similarly, Justice Hackland found that 
Mayor Ford should not have voted on a 
motion to rescind a previous City Coun­
cil decision which included a repayment 
obligation. As that motion passed, 
Mayor Ford was no longer required to 
reimburse the $3,150.00 in donations. 
Again, that is a direct pecuniary interest, 
as the Mayor gained monetarily. 

Indirect Pecuniary Interest 
Section 2 of the MCIA states that a 
member of Council has an indirect 
pecuniary interest if the member: 
(a) is "a shareholder in, or a director or

senior officer of, a corporation that
does not offer its securities to the
public" that has a pecuniary interest
in a matter;

(6) has "a controlling interest in, or is a
director or senior officer of, a corpo­
ration that offers its securities to the
public" that has a pecuniary interest
in a matter;

(c) is a "member of a body" that has a
pecuniary interest in a matter; or,

(d) is a "partner of a person or is in the
employment of a person or body
that has a pecuniary interest in the
111atter".

For example, if a City Councillor's 
employer has a direct pecuniary inter­
est in a matter, that Councillor would 
have an indirect pecuniary interest and 
should declare a conflict of interest 
pursuant to section 2. 

If A Pecuniary Interest Exists 
According to section 5 of the MCIA, if 
a member of Council has a pecuniary 
interest in a matter, either direct or indi­
rect, and is present at a Council Meeting 
at which the matter is being considered, 
the member: 

(a) shall, prior to any consideration of
Continued on page 37 
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