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IT°’S AN HONOUR JUST TO BE NOMINATED: HILL V. DI LULLO &
NOMINATION REQUIREMENTS OF MUNICIPAL ELECTIONS

by Eric Davis & Emily Durst

Introduction

. The Municipal Elections Act, 1996, S.0. 1996, c. 32, Sched.
" (the “Act”) requires municipal candidates to meet certain cri-
teria in order to run for office, whether it be for the position
of mayor or councillor.

For example, section 29 of the Act states that a person may
be nominated for an office if, as of the day the person is
nominated he or she:

(a) 1s qualified to hold that office under the Act that cre-

ates it; and,

(b) is not somehow ineligible or otherwise prohibited by

law to be nominated or to hold the office.

In the case of municipal candidates, pursuant to section 256
of the Municipal Act, 2001, S.0. 2001, c. 25, and subsection
17(2) of the Act, in order to be qualified, a municipal candi-
date must:

(a) reside in the local municipality or be the owner or

tenant of land there, or the spouse of such owner or

tenant;

(b) be a Canadian citizen;

(c) be at least 18 years of age; and,

{d) not be prohibited from voting or otherwise by law.
Those criteria seem quite clear, yet in this past municipal
election in the City of Cambridge (the “City”), they became
a point of contention.

On October 16, 2014, mere days before the municipal elec-
tion, Sandra Hill, one of the seven candidates seeking to be

come Mayor of the City, launched an application seeking to
disqualify two of her fellow mayoral candidates, namely
Linda Whetham and Andrew Johnson.
Specifically, Ms. Hill sought:
(a) judicial review of the decision of City Clerk,
Michael Di Lullo, to certify the nomination papers of
Ms. Whetham and Mr. Johnson;
(b) orders directing the Clerk to reject the nomination
papers of Ms. Whetham and Mr. Johnson;
(c) to remove Ms. Whetham and Mr. Johnson from the
ballot; and,
(d) declarations that Ms. Whetham and Mr. Johnson
were ineligible to be nominated for the office of Mayor
in the election.
Ms. Hill’s Application was brought on short notice and on an
emergency basis. The judicial decision has been issued in
Hill v. Di Lullo (2014), 2014 ONSC 6416, 2014 CarswellOnt
15479 (Ont. S.C.J.).

Background

(i) Candidate Linda Whetham

Ms. Whetham filed her nomination paper for Mayor in the
office of the City Clerk on June 19, 2014, almost three
months before nominations closed on September 12, 2014.
Nomination day is specified by section 3 of the Act and the 2
p.m. cut-off time is set pursuant to clause 33(4)(b) of the
Statute.

CARSWELL.



7 D.M.P.L. (2d), February 2015

On her nomination form, Ms. Whetham indicated her quali-
fying address to be 1015 Kossuth Road in the City of Cam-
bridge. Unfortunately, even though her municipal address in-
dicates that she resides in the City of Cambridge, 1015
Kossuth Road actually lies in the Township of Woolwich.
One side of Kossuth Road is located within the geographic
boundaries of the City while the other side is situated within
the municipal boundaries of the Township of Woolwich. As
a result, the address she gave was not a proper qualifying
address.

However, Ms. Whetham did own property in the City at all
material times. She had purchased a property on King Street
East in the City in 2010 and had moved there in early Sep-
tember 2014, prior to the close of nominations.

On September 11, 2014, the day before nominations closed,
Ms. Whetham attended at the Clerk’s office and changed the
qualifying address on her nomination paper to her King
Street East address in the City. She did this by crossing out
the Kossuth Road address, writing in the King Street East
address and initialling the change. As a result, the address
she provided was now a proper qualifying address.

On September 12, 2014, after reviewing her nomination
form, the Clerk certified Ms. Whetham’s nomination pursu-
ant to section 35 of the Act.

(ii) Candidate Andrew Johnson

Mr. Johnson filed his nomination paper for Mayor in the of-
fice of the City Clerk on August 25, 2014. Again, the papers
were filed well before the close of nominations on Septem-
ber 12, 2014.

Mr. Johnson and his wife rent office space within the City.
When he filed his nomination papers, Mr. Johnson also sub-
mitted a copy of a tenancy agreement indicating that he and
his wife had access to and used space at an address located
within the City.

On September 12, 2014, after reviewing his nomination
form, the Clerk certified Mr. Johnson’s nomination pursuant
to section 35 of the Act.

The Application

Ms. Hill sought to disqualify both Ms. Whetham and Mr.
Johnson’s nominations.

She argued that the handwritten changes Ms. Whetham made
and initialled on her nomination form were not good enough.
Ms. Hill submitted that Ms. Whetham should have filed a
fresh application indicating a proper qualifying address and
that she should have had the nomination form commissioned
again prior to the close of nominations.

As for Mr. Johnson, without going into great detail, Ms. Hill
argued that the tenancy agreement he provided was insuffi-
cient to meet the tenancy requirement pursuant to the Act.
From the Clerk’s standpoint, Ms. Whetham met all of the re-
quirements of subsection 17(2) (qualifications) and section
33 (formal nomination requirements) of the Act. Her nomina-
tion form, though amended, showed a proper qualifying ad-
dress, she owned property in the City at all material times

and she also, at that point, resided in the City. As a result, the

Clerk certified her nomination pursuant to section 35 of the =

Act that governs the certification process.

In relation to Mr. Johnson, it is important to note that the Act
defines a “tenant” to include “an occupant and a person in
possession other than the owner”. It does not require: (a) any
kind of formal tenancy agreement, although one was pro-
vided; or, (b) a residential tenancy. As a result, Mr. Johnson
met the requirements of the Act and the Clerk certified his
nomination.

Despite the Clerk’s certification of the candidates being “fi-
nal” pursuant to subsection 35(5) of the Act, Ms. Hill never-
theless commenced her application to challenge both
certifications.

In reviewing the Clerk’s decision to certify the nominations
of Ms. Whetham and Mr. Johnson, His Honour Justice P.B.
Hambly found that “[r]easonableness should be the standard
of review of the decision of an official applying a statute
with which he is closely connected. [Reasonableness] is a
standard of review which requires the court to give deference
to the decision of the official which it is reviewing.” He held
that the Clerk’s “decisions [to certify] are clearly reasona-
ble”. He went further to hold that the Clerk’s decisions were
“correct”.

His Honour ultimately dismissed Ms. Hill’s application with
costs awarded to the City in the amount of $3,000.00.

Points of Interest
During the Application, the following issues arose which
should be considered:

(i) When is a Candidate Nominated?

Subsection 29(1) provides that a person may be nominated
for an office only if - “as of the day the person is nominated”
- he or she is qualified to hold that office under the Act that
creates it.

But when is a person “nominated”? Is a person nominated
when they file their nomination paper with the municipal
clerk, which seems like the most reasonable interpretation, or
when a person’s nomination has been certified by the clerk?
The Act, unfortunately, is not explicit in that regard.

For example, in Ms. Whetham’s case, although she did not
reside in the City when she filed her nomination paper in
June 2014, she did own land in the City at the time of filing,
thereby meeting the qualification requirements of the Act on
the day she was nominated. However, if she did not own
land in the City at that time, she arguably would not have
been qualified to hold office on the day she was nominated.
What would that have meant, if anything?

Put simply, if a person is “nominated” when they file their
nomination papers and they do not meet the requirements
under subsection 17(2) of the Act at that time, would that

mean that, even if they subsequently became qualified - prior

to being certified by the municipal clerk - they could be pro-
hibited from seeking office? Alternatively, could a person be
qualified when they submit their nomination papers, then
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subsequently no longer meet the requirements under subsec-

tion 17(2) of the Act, and yet still be allowed to run?
* Additionally, when a municipal clerk receives a nomination

paper, there is no requirement under the Acr for the clerk to
review it or to make any kind of decision in relation to
whether or not that candidate is qualified until after nomina-
tions close. As a result, there is the potential for a considera-
ble time lapse between when a candidate has been “nomi-
nated” and when the clerk has certified the nomination. In
theory, a candidate could campaign for, in some cases
months, before the clerk makes a determination that they
were not qualified to run in the first place.

In the case of Walters v. Friesen (2001), 19 M.P.L.R. (3d)
153, 2000 CarswellOnt 4487 (Ont. S.C.1.), the municipal
clerk rejected the nomination papers of two candidates be-
cause they did not use the proper method of payment for the
filing fee. Although the clerk accepted the payment the day
the two candidates submited their nomination papers, she
later rejected them during her section 35 certification review.
She made this decision after nominations had closed, as is
permitted under the Act. The two candidates sought an order
from the court to add their names to the ballot.

The Ontario Superior Court of Justice in Walters v. Friesen
pointed out that there are two elements to the nomination
process. The first relates to the procedural requirement to file
all of the proper forms and pay the fee. The second pertains

" to the section 35 review where a clerk determines whether
© the candidate meets the eligibility requirements. During the

section 35 process, applicants have no opportunity to correct
any deficiencies. Put simply, the candidate either meets the
statutory requirements, such as age or citizenship, or the can-
didate does not. Candidates are not present and are not con-
tacted during the certification process because there is noth-
ing they can do.

Ideally, although not presently required by the Act, a nomi-
nation should be certified by the clerk on the date it is sub-
mitted, in order to avoid these types of issues.

(ii) Can a Candidate be Removed from the Ballot after
Nomination Day?

According to clause 36(b) of the Act, a person may withdraw
his or her nomination by filing a written withdrawal with the
clerk’s office before 2:00 p.m. on the Wednesday following
nomination day. Otherwise, that candidate’s name stays on
the ballot.

However, in Walters v. Friesen, the two candidates sought
an order to add their names to the ballot only eight days
before election day. The Court ruled in their favour and or-
dered that their nomination papers be certified and that their
names added to the ballot. To remedy the situation, the Court

ordered that the municipality immediately publish a revised
list of candidates and direct Bell Canada to add their names
to the telephone ballot.

Although Ms. Hill’s legal authority to have Ms. Whetham’s
and Mr. Johnson’s names removed from the ballot was ques-
tioned, presumably the solution from Walters v. Friesen
could apply to a situation where names are removed from a
ballot. This could have been the result for Ms. Whetham and
Mr. Johnson, had Ms. Hill’s application been successful.
However, the practical ability to remove names from a ballot
at that late stage in the election process remained very un-
clear as the ballots had already been printed.

It is important to note that Walters v. Friesen was decided in
2000, before municipal governments took additional steps to
increase voter turnout, such as online voting and increasing
the frequency of advanced polls. The conduct of present-day
municipal elections further complicates the practicalities of
removing a candidate from the ballot. By the time Ms. Hill’s
application was before the court, 1,400 ballots that had al-
ready been cast at the advance polls, by telephone and
online.

Conclusion

Ultimately, the municipal election in the City went ahead ac-
cording to plan. However, the application filed by Ms. Hill
raises questions about the nomination of candidates. It also
highlights the importance of the certification process per-
formed by municipal clerks.

All municipal clerks seek their elections to run smoothly and
despite language in the Act that a clerk’s decision to certify a
candidate is “final”, the courts appear willing to judicially
review their decisions and ensure their reasonableness.

As announced last fall, the provincial government will be un-
dertaking a review of the Act in the coming months. Hope-
fully, clerks and candidates alike from across Ontario will
raise issues, such as those identified above, with the govern-
ment in order to ensure that the Act continues to be improved
and that local elections are strengthened.

Eric M. Davis is lawyer with Miller Thomson LLP in Water-
loo and is a LSUC Certified Specialist in Municipal Law:
Local Government/Land Use Planning and Development. He
is also an Executive Member of the Ontario Bar Associa-
tion’s Municipal Law Section.

Emily C. Durst is an articling student with Miller Thomson
LLP in Waterloo. She completed her J.D. at the University of
Ottawa following four years of working as an advisor to an
Ontario cabinet minister.
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ity — Candidate left his usual andio recording device running in
council chamber after council went into closed session where this
litigation could have been discussed — After discovering device,
council passed resolution in 2012 banning candidate from entering
onto municipal property — Candidate commenced application for
order quashing 2012 resolution — Application was withdrawn after
municipality agreed to reconsider 2012 resolution — Council
passed similar but more extensive resolution in 2013 after candidate
contimied to engage in what council regarded as disruptive activi-
ties — Candidate brought application for order quashing both reso-
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date left his usual audio recording device running in council cham-
ber after council went into closed session where this litigation could
have been discussed — After discovering device, council passed
resolution in 2012 banning candidate from entering onto municipal
property — Candidate commenced application for order quashing
2012 resolution — Application was withdrawn after municipality
agreed to reconsider 2012 resolution — Council passed similar but
more extensive resolution in 2013 after candidate continued to en-
gage in what council regarded as distuptive activities — Candidate
brought application for order quashing both resolutions — Council
passed resolution in 2014 repealing prior resolutions and substitut-
ing more limited ban — Application dismissed on terms — In light
of 2014 resolution, no relief was necessary but merits were consid-
ered in context of costs — Only 2013 resolution would have been
quashed, so parties were required to bear their own costs due to
divided success — Challenge to 2012 resolution amounted to abuse
of process but 2013 resolution was shown to be ultra vires and un-
constitutional — Where specific power is given in statute, other
than as instance of more general power, it cannot be applied arbi-
trarily with broader and more general effect — Section 241 of Mu-
nicipal Act expressly permitted head of council or other presiding
officer to expel person for improper conduct at council meeting —
Section 241 of Act did not give head of council or other presiding
officer right to ban person from all municipal property or all future
meetings — Despite attending multiple meetings, candidate had
never been asked to leave — Municipality had exercised powers
beyond those granted by s. 241 of Act.

Gammie v. South Bruce Peninsula (Town) (2014), 2014 Cars-
wellOnt 15176, 2014 ONSC 6209, Price J. (Ont. S.C.J.).

43. Attacks on by-laws and resolutions — Practice and proce-
dure — On quashing by-laws or resolutions — Miscellane-
ous Outspoken but unsuccessful candidate for councillor in
municipal election became involved in litigation with municipal-
ity — Candidate left his usual audio recording device running in
council chamber after council went into closed session where this
litigation could have been discussed — After discovering device,
council passed resolution in 2012 banning candidate from entering
onto municipal property — Candidate commenced application for
order quashing 2012 resolution — Application was withdrawn after
municipality agreed to teconsider 2012 resolution — Council
passed similar but more extensive resolution in 2013 after candidate
continued to engage in what council regarded as disruptive activi-
ties — Candidate brought application for order quashing both reso-
lutions — Council passed resolution in 2014 repealing prior resolu-
tions and substituting more limited ban — Application dismissed on
terms — Adversarial relationship still existed between parties —
Some elements of 2013 resolution were reprodaced in 2014 resolu-
tion, which continued to have effect — Court had to be sensitive to
its role as adjudicative branch in political framework — Court
could perform its role in present case by adjudicating as to costs of
application in context of issues that candidate raised in his applica-
tion with respect to 2012 and 2013 resolutions — In relation to
2012 resolution, candidate relied on grounds of challenge that he
could have raised in his first application — In light of 2014 resolu-
tion, no relief was necessary — Only 2013 resolution, which was
shown to be ultra vires and unconstitutional, would have been
quashed, so parties were required to bear their own costs due to
divided success — Candidate’s chalflenge to 2012 resolution
amounted to abuse of process.

Gammie v. South Bruce Peninsula (Town) (2014), 2014 Cars-
wellOnt 15176, 2014 ONSC 6209, Price J. (Ont. S.C.J).

44. Attacks on by-laws and resolutions — Practice and proce-
dure — On quashing by-laws or resolutions — Standing —
Miscellaneous Municipality passed by-law establishing cap on
numiber of taxicabs permitted to operate within its boundaries —
Petitioners, group of suburban taxi companies, brought application
for declaration that by-law was void or otherwise unenforceable —
Applicants, group of municipal taxi companies, brought application
to be added as parties to petition — Application granted — Appli-
cants satisfied requirements to be parties under R. 6-2(7)(b) of Su-
preme Court Civil Rules, which applies when person “ought” to
have been joined as party or where person’s participation in pro-
ceeding is necessary to ensurc that all matters may be effectively
adjudicated on — Under R. 6-2(7)(c), applicants must show that
there exists, among themselves and any party to proceeding, ques-
tion or issue connected with either relief claimed or subject matter,
such that it is just and convenient that they be added — Applicants
had substantial interest in object of proceeding, which was to end
cap number of taxis allowed to operate within municipaliity’s
boundaries — Outcome of dispute would directly impact value of
applicants’ licences.

Delta Sunshine Taxi (1972) Ltd. v. Vancouver (City) (2014),
2014 CarswellBC 3284, 2014 BCSC 2100, Dillon J. (B.C. S.C)).

45. By-laws — Enforcement — Miscellaneous Corporation
hired construction company to demolish hotel it owned and to cen-
struct new building — Construction company contracted with dem-
olition company to do demolition work on hotel and to handle
waste management by removing materials from worksite in accor-
dance with applicable regulations — Municipal compliance officer
noted that debris was being put into demolition company’s truck
and then driven outside of municipality — This violated by-law
prohibiting removal of solid waste material generated inside bound-
ary of municipality to area outside of its boundaries — Corporation
and both companies were charged with violating municipal by-law
which regulated collection and disposal of solid waste — At trial,
corporation and construction company pleaded not guilty; demoli-
tion company pleaded guilty — Crown argued that corporation and
construction company had permitted something to be done in viola-
tion of by-law and this resulted in offence contrary to s. 369(1)(c)
of Halifax Regional Municipality Charter — Section 369(1)(c) pro-
vided that person who permitted thing to be done in violation of
Charter, regulation or by-law was guilty of offence — Corporation
and construction company were both acquitted — Neither corpora-
tion nor construction company had done anything that violated by-
law and neither of them had permitted demolition company to vio-
late by-law so as to be guilty of offence under s. 369(1)(c) —
Through their contracts, they both had system in place that allowed
them to monitor and supervise demolition company’s activities —
They also had site superintendent, located at worksite, who moni-
tored demolition company’s activities on daily basis — Corporation
and construction company took all reasonable steps to prevent pro-
hibited act that was committed by demolition company — It was
not necessary to have individual from corporation or construction
company accompany every truck that was driven off of worksite.

R. v. Bird Construction Group (2014), 28 M.P.L.R. (5th) 303,
[2014] N.S.J. No. 351, 2014 CarswelINS 730, 2014 NSPC 33, 345
N.S.R. (2d) 52, 1092 AP.R. 52, Theodore K. Tax Prov. J. (N.S.
Prov. Ct.).
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46. By-laws — Enforcement — Penalties — Miscellaneous——

Accused charged with two breaches each of city animal control by-
. laws “dog at large” and “dog off leash” — Complainant testified

that, while in apartment parking garage, accused left vehicle and
came over towards her vehicle — Complainant testified that when
accused bent down to pat her dog, his own dogs escaped from his
van and charged — Complainant testified that one dog grabbed her
dog by neck and would not release, despite having its harness force-
fully pulled on and being struck in head — Complainant testified
that after incident accused sent notes of apology and offered to pay
veterinary bills for injured dog — Accused testified that he was
loading his dogs into vehicle when complainant’s dog approached
him, bit his hand, and provoked his dogs — Accused testified that
his dogs jumped out of vehicle and chased complainant’s dog back
to complainant’s vehicle, where his dog grabbed complainant’s dog
by neck and held him down — Accused did not file complaint re-
garding alleged attack by complainant’s dog until after being con-
tacted by Animal Control — Trial held for accused — Accused
convicted — Despite very limited number of people having access
to secure parking area, court found that it was “public place” for
purposes of by-law enforcement — Accused was evasive and en-
gaged in constant minimization of scope of incident with complain-
ant’s dog, as well as other incidents involving complaints about his
dogs’ aggressive behaviour — Fact that accused drafted cheque as
payment for incident coupled with brief written apology weighed
heavily against him — Court did not accept accused’s version of
events — Accused’s constant trivialization of incident and nature of
injuries to complainant’s dog, his refusal to acknowledge that there
had been prior complaints regarding aggressive nature of his dogs,
and his efforts to deflect responsibility in relation to incidents gave
court reason to doubt credibility of his recollection of events — Ac-
cused’s dogs were deemed to be aggressive dogs.

Vancouver (City) v. West (2014), [2014] B.CJ. No. 2657, 2014
CarswellBC 3178, 2014 BCPC 250, G. Hayes Prov. J. (B.C. Prov.
Ct.).

47. Definitions — Miscellaneous Defendant owned two adja-
cent lots on lake — There were trailers parked on lot A, which was
within manufactured home park zone — Plaintiff brought applica-
tion for declaration and injunction to restrain defendant from using
its property for accommodation of recreational vehicles and tents —
Plaintiff claimed that use of lot A to park recreational vehicles or to
erect tents was not permitted use in zone — Application granted —
Defendant’s use of lot A as site for trailers was not permitted use
under by-laws — Definition of manufactured home expressly ex-
cluded recreational vehicles — Trailers parked on lot A were recre-
ational vehicles and were not manufactured homes under by-law —
Recreational vehicle did not cease being recreational vehicle be-
cause it remained in one location for extended period of time —
Status of recreational vehicle was not dependent on whether owner
or occupier decided to keep it on one spot or move it to another
spot — Manufactured homes were designed and constructed for
permanency and year-round use, while recreational vehicles were
generally designed as temporary accommodation — Plaintiff was
entitled to declaration and injunction.

Thompson-Nicola (Regional District) v. 0751548 B.C. Ltd.
(2014), 2014 CarsweliBC 2936, 2014 BCSC 1867, Harris J. (B.C.
S.C).

48. Development control — Development permits — Judicial
review — Compelling permit issuance —— Applicants purchased
10-acre lot, after receiving verbal assurances from employees of re-

spondents, rural municipality and planning district, that it was suita-
ble for building single family dwelling — Applicants applied for
building permit for house — Applicants were given varying expla-
nations for why permit couid not be issued without variance — Ap-
plicants’ application for order in nature of mandamus requiring is-
suance of permit was dismissed — Applicants appealed — Appeal
dismissed — Lot was created as one of 43 smaller lots zoned agri-
cultural from one large piece of property, at time when zoning and
planning legislation stated that minimum lot size for one-family
dwelling on that zone was 20 acres -— Legislation did not prevent
transfers, but lot did not comply for use as single-family residential
property — Lot had been used as farm land, had never been part of
registered subdivision and had never been subject of variance —
Respondents’ interpretation of legislation, that property had never
been legally subdivided for use as single-family residential pro-
perty, was both reasonable and correct — Conclusion that appli-
cants were not entitled to building permit without obtaining zoning
variation was both reasonable and correct — Applicants did not
come within exemption in policy of Development Plan as there was
no habitable dwelling on property before specified date — Respon-
dents had explained how they had applied proper interpretation to
all building permit applications since interpretation error came to
their attention so fact that certain of these properties had previously
obtained permits was irrelevant — Decision not to grant building
permit because property did not comply with 2-acre permitted use
was also reasonable.

Bourgouin v. Rosser (Rural Municipality) (2014), 2014 Car-
swellMan 662, 2014 MBCA 103, Christopher J. Mainella J.A,,
Holly C. Beard J.A., Michel A. Monnin J.A. (Man. C.A)); affirming
(2013), 14 M.P.L.R. (5th) 232, 2013 MBQB 215, 296 Man. R. (2d)
304, 2013 CarswellMan 488, Rempel J. (Man. Q.B.).

49. Licensing and regulation — Practice and procedure on li-

censing — Miscellaneous —— Municipality passed by-law estab-
lishing cap on number of taxicabs permitted to operate within its
boundaries — Petitioners, group of suburban taxi companies,

brought application for declaration that by-law was void or other-
wise unenforceable — Applicants, group of municipal taxi compa-
nies, brought application to be added as parties to petition — Peti-
tion alleged history between municipal taxi companies and
suburban taxi companies, including litigation history, showed inter-
action between two groups as integral to decision to amend by-
law — Application granted — Applicants showed that if they were
not added as parties, matter could not be effectively adjudicated
on — It was “difficult to appreciate” how matter could be com-
pletely understood without perspective of municipal taxi compa-
nies — Municipality did not represent their interests — Applicants
have interest in object of proceeding, which is to end cap on num-
ber of taxis permitted to operate in municipality under its by-
laws — They also have interest in subject matter of litigation —
Effect of outcome of this petition could be to directly limit value of
municipal taxi companies’ licences and render applicants subject
solely to authorization of provincial licensing board.

Delta Sunshine Taxi (1972) Ltd. v. Vancouver (City) (2014),
2014 CarswellBC 3284, 2014 BCSC 2100, Dillon J. (B.C. S.C.).

50. Licensing and regulation — Regulation of behaviour — Nui-
sance — Unsightly premises Applicant property owner’s
properties were deemed dangerous and unsightly by municipal-
ity — Applicant had been given opportunity to clean up subject
premises but failed to meet deadline — Demolition orders were is-
sued by municipality — Property owner brought application for ju-
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dicial review seeking to quash demolition orders -—— Demolition of
subject premises was stayed pending final disposition of applica-
tion — Property owner asserted municipality acted without jurisdic-
tion or lawful authority by ordering demolition of property — In
particular, property owner claimed municipality did not specify in
order what work was required to be done — Property owner also
asserted municipality could not delegate its power to order demoli-
tion to committee — Application dismissed — Stay lifted — Under
s. 345(1) of Municipal Government Act, council could not delegate
power of demolition to administrator, but could delegate that power
to committee — Council may order owner of property to remedy by
removal, demolition and repair — Whatever method was chosen, it
must be specified in order — So, specifying in order what was re-
quired to be done did not just pertain to repairs — In this case,
municipality specified demolition.

Wells v. Amherst (Town) (2014), 29 M.P.LR. (5th) 275, 350
N.S.R. (2d) 268, 1105 A.P.R. 268, 2014 CarswelINS 775, 2014
NSSC 378, Elizabeth Van den Eynden J. (N.S. S.C.).

51. Local and other public improvements — Reconstruction
and repairs Buildings were located in heritage conservation
district in municipality — Buildings were in poor condition and
were at risk of collapsing — Applicants wanted to tear down build-
ings but needed demolition permit under Ontario heritage Act,
which required approval by municipality’s council — Applicant ap-
plied to chief building official for demolition order, under Building
Code Act, 1992, claiming that building posed immediate danger to
health or safety of any person — Order was issued by inspector
requiring applicants to obtain assessment of buildings by structural
engineer — Applicants brought motion for stay of operation of or-
der — Motion dismissed — Supreme Court of Canada adopted
three-stage test for courts to apply when considering application for
stay — First, preliminary assessment must be made of merits of
case to ensure that there is serious question to be tried — Secondly,
it must be determined whether applicant would suffer irreparable
harm if application were refused — Finally, assessment must be
made as to which of parties would suffer greater harm from grant-
ing or refusal of remedy pending decision on merits — Here, appli-
cants failed to convince Court that they met any of requirements set
out by Supreme Court of Canada — Therefore, stay should not be
granted.

Lauzon c. Ottawa (Ville) (2014), 2014 CarswellOnt 7698, 2014
ONCS 3511, Robert N. Beaudoin J. (Ont. S.C.J.).

52. Municipal council — Freedom of information—— Adjudica-
tor directed city to release certain information relating to city’s fire
services computer-aided dispatch software system under Municipal
Freedom of Information and Protection of Privacy Act — Applicant
had contract with city to provide software and maintenance services
for system — Applicant brought application for judicial review of
decision of adjudicator — Application granted — Decision was
quashed and remitted for new hearing — Adjudicator did not apply
test under s. 10(1)(a) of Act in consistent manner and decision
lacked justification, transparency and intelligibility that was re-
quired within decision-making process — When decision was con-
sidered as whole, it was not possible to say that it fell within range
of possible, acceptable outcomes which were defensible in respect
of facts and law — Decision was unreasonable.

Intergraph Corp. v. Ontario (Information and Privacy Com-
missioner) (2014), 2014 CarswellOnt 15912, 2014 ONSC 6484, C.
Horkins I., Gordon R.S.J., Swinton J. (Ont. Div. Ct.).

53. Municipal liability — Miscellaneous —— Wrongful dismis-

sal — In early March 2009, E, chief administrative officer/clerk
(“CAO/clerk”) of defendant municipality, informed mayor and -

council of his resignation — On April 8, 2009, subsequent to con-
versation and emails with E, by-law was passed appointing plaintiff
as acting CAO/clerk — Council continued to advertise for perma-
nent replacement for E — Plaintiff invoiced municipality for his
services through his consulting company — On June 10, 2009,
council passed resolution terminating services of this company —
By-laws would subsequently be passed to repeal earlier by-law that
had appointed plaintiff — Another person was permanently ap-
pointed to position in July 2009 — Plaintiff brought action for
wrongful dismissal — Plaintiff claimed he was offered and ac-
cepted three-year contract — Municipality stated that appointment
was temporary — Action dismissed — Evidence that no offer of
permanent employment was presented to plaintiff was preferred
over plaintiff’s evidence — Plaintift’s claim of three-year contract
was rejected — Relevant by-law clearly indicated council’s inten-
tion to appoint plaintiff as acting or temporary CAO/clerk — Plain-
tiff did not apply for permanent position — Municipality’s estab-
lished practice was to appoint acting CAO/clerk before making
permanent appointment — Plaintiff’s appointment was temporary,
due to expire once decision was made for permanent replace-
ment — While by-law repealing plaintiff’s appointment was not
passed until July 8, 2009, entitlement to compensation for plain-
tiff’s services came to end with resolution passed on June 10,
2009 — Given temporary nature of position, and expectation it
would be brief, no notice of termination was required — Negotia-
tions for provision of services were determinative — Invoicing sys-
tem was consistent with municipality’s practice — As long as he
was acting CAO/clerk, plaintiff, or his company, was independent
contractor — Plaintiff was never employee — Position was tempo-
rary, therefore, there could be no damage award.

Free v. Magnetawan (Municipality) (2014), 19 C.CE.L. (4th) 1,
29 M.PL.R. (5th) 109, 2014 ONSC 3635, 2014 CarswellOnt
12204, D.J. Gordon J. (Ont. S.C.J.); additional reasons at (2014),
2014 CarswellOnt 16564, 2014 ONSC 6885, D.J. Gordon J. (Ont.
S.C.1).

54. Municipal liability — Negligence — Flooding from sewage
system —— Defendant was owner of substantial amount of land in
plaintiff municipality — On May 12, 1988, defendant submitted ap-
plication for P subdivision to Ontario Ministry of Municipal Af-
fairs — P subdivision application was approved and subdivision
plan was registered in Land Registry Office on November 27,
1991 — Defendant also owned two other subdivisions in close
proximity to P subdivision, known as D subdivision — In 2007,
municipality undertook improvement work to road running along-
side subdivisions, including clean out and rehabilitation of drainage
ditches and culvert — Defendant claimed improvements resulted in
increased volume and velocity of water run-off to and through P
subdivision — He constructed dam on two Jots of P subdivision —
Municipality brought action seeking relief regarding alleged drain-
age issues in ditches adjacent to road — Defendant served state-
ment of defence and counterclaim — Counterclaim was dis-
missed — Municipality brought motion for summary judgment —
Motion granted in part — Municipality sought declaration that sub-
ject watercourse on P subdivision lands was integral part of subdivi-
sion drainage plan such that municipality, pursuant to D subdivi-
sion, could require defendant to grant drainage easements on both P
and D subdivision lands for drainage of D subdivision lands —
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There was no genuine issue requiring trial on this aspect of munici-
pality’s claim — Evidence on motion was not sufficiently persua-
sive that municipality was entitled to declaration — That claim was
dismissed on final basis.

Sioux Lookout (Municipality) v. Goodfellow (2014), 2014 Cars-
wellOnt 14463, 2014 ONSC 6051, J.S. Fregeau J. (Ont. S.C.J.).

55, Municipal liability — Negligence — General principles—
K was passenger in vehicle driven by M, which was rear-ended at
intersection by taxi driven by defendant — K and M each brought
actions against defendant — Defendant’s insurance had third-party
liability limit of $200,000 — On basis that defendant had insuffi-
cient insurance, plaintiffs added M’s insurer as defendant — Claims
were later amended to add municipality as defendant — Insurer ad-
ded municipality as third party in both actions — Claims against
municipality were commenced on basis that municipality failed to
enforce its taxi licensing by-law — It was ordered that trial of lia-
bility of municipality would proceed as modified summary trial of
third-party claim with outcome binding on parties in main ac-
tions — Third-party claim against municipality dismissed — Mu-
nicipality had duty of care to protect people using its roads, in rela-
tion to taxicabs — Municipality enacted taxicab by-law that
required taxicabs to carry $1,000,000 Hability insurance policy —
Municipality created this by-law to benefit and protect those re-
sidents sharing road with taxicabs — This was evidence of suffi-
ciently close and proximate relationship between municipality’s re-
sidents and municipality, such that by-law created private law duty
of care — Municipality did what was reasonable in circumstances
to ensure that owner of taxi company had required insurance to sat-
isfy by-law — Standard of care for issuing taxicab licenses was
met.

Vlanich v. Typhair (2014), 2014 CarswellOnt 14983, 2014 ONSC
6245, Stanley Kershman J. (Ont. S.C.J.).

56. Municipal liability — Negligence — Vicarious liability —
Miscellaneous —— Fault committed by municipal employee —
Agreement was entered into between municipality and land devel-
oper for extension of street and related work including installation
of water supply and sewage system — Agreement contained bank
guarantee securing payment of work in favour of municipality —
Land developer launched tendering process for work required for
installation of water supply and sewage system — Contractor sub-
mitted its bid and at outcome of tendering process was chosen as
winning bidder — As work progressed, contractor sent invoices to
land developer, who sometimes took months before paying them —
Employee of municipality confirmed existence of bank guarantee
and stated that it could be used to pay contractor — Only then did
contractor agree to complete work — Land developer later went
bankrupt while it owed $259,047.42 to contractor — Contractor
brought action against municipality seeking payment of amount
owed to it by land developer on basis of stipulation for benefit of
third person contained in agreement — Action allowed in part —
Stipulation for benefit of third person is civil law concept whereby
one party takes undertaking before second party to fulfil obligation
for benefit of third party — Hence, question of intent is pivotal in
determining whether agreement contains stipulation for benefit of
third person — Here, municipality undertook no obligation in fa-
vour of contractor and only beneficiary of agreement was munici-
pality — However, municipality had to compensate contractor for
prejudice suffered as result of fault committed by municipal em-
ployee — Compensation should only be calculated from date on

which municipal employee gave wrong information — Therefore,
municipality was ordered to pay sum of $154,671 to contractor.

Charles-Auguste Fortier inc. c. Québec (Ville) (2014), 2014 Car-
swellQue 11003, 2014 QCCS 5055, EYB 2014-243673, Bergeron
J.C.S. (CS. Que.).

57. Municipal liability — Practice and procedure — Actions —
Costs — Miscellaneous Plaintiff property owner sought
$4,000,000 in damages and various declarations arising out of mu-
nicipality’s alleged failure to enforce subdivision agreement against
property owner’s neighbours who allegedly dumped soil deposits
adjacent to and on his property — Municipality brought motion for
summary judgment dismissing claim — Motion granted — Action
dismissed — Parties made submissions regarding costs — Defend-
ants entitled to costs in amount of $10,000, third parties entitled to
costs in amount of $40,000 — Difficulties with plaintift’s claim had
been pointed out to him and he had not been receptive — Plaintiff
had unrealistic view of his success and did not understand underly-
ing legal issues — Plaintiff was elderly and had limited re-
sources — Defendant was successful party — Valae of claim was
much smaller than plaintiff stated, and should have been brought
under simplified rules — Defendant’s motion for summary judge-
ment was very useful step to stem costs, and brought conclusion to
proceedings without more costs.

Dawson v. Laurentian Valley (Township) (2014), 2014 Carsweli-
Ont 15810, 2014 ONSC 6427, Timothy D. Ray J. (Ont. S.C.J.); ad-
ditional reasons to (2014), 29 M.P.L.R. (5th) 290, 2014 Carswell-
Ont 12818, 2014 ONSC 5455, Timothy D. Ray J. (Ont. S.C.J.).

58. Municipal liability — Practice and procedure — Actions —
Costs — Quantum —— R.A. acted as solicitor for owners of par-
cels of land in relation to their sale to or expropriation by city —
Pursuant to agreement, city was responsible for payment of R.A.’s
reasonable legal fees — When R.A sought payment, city took posi-
tion that all closing conditions relating to provision of tax certifi-
cates had not been complied with, and therefore transaction was not
completed and legal fees not yet due — R.A. contended that he had
paid outstanding tax as city had requested, and that assertion that
taxes on other properties were owing arose only six months after
closing when funds had been disbursed — R.A. filed masters certif-
icate concerning payment owing to him as judgment of court —
City refused to satisfy judgment, and R.A. followed up with instruc-
tion to sheriff to issue garnishee order attaching city’s bank ac-
count — Garnishee complied with order and remitted money to
sheriff — City applied for stay in garnishee order, and at hearing
sought and obtained order that money forwarded to sheriff’s office
($5,171.70) be paid into court — R.A. appealed — Appeal allowed;
order set aside; funds to be paid to R.A.; R.A. awarded costs of
$2.500 payable forthwith — City had no basis for refusing to com-
ply with judgment, but city’s conduct did not approach level of rep-
rehensible conduct which would attract costs on solicitor-client ba-
sis — This was appropriate case for award of gross sum in lieu of
any other order for taxation of costs — Small amount of money in
issue and delays that had already prevented R.A. from receiving
money owed to him justified fixing costs now without requiring fur-
ther hearing by way of taxation — Using this approach, and consid-
ering draft bill of costs, appropriate amount of costs was $1,000 for
application and $1,500 for appeal — While city’s approach in seek-
ing stay of enforcement may have been unnecessary or unreasona-
ble, it was not malicious or high-handed or otherwise of nature to
justify award of punitive damages.
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Anstey v. St. John’s (City) (2014), 29 M.P.LR. (5th) 177, 2014
CarswellNfld 287, 2014 NLCA 35, C.W. White J.A., 1.D. Green
CIN.L. LR. Hoegg JA. (N.L. CA)).

59. Municipal liability — Practice and procedure — Actions —
Miscellaneous —— Plaintiff property owner sought $4,000,000 in
damages and various declarations arising out of municipality’s al-
leged failure to enforce subdivision agreement against property
owner’s neighbours who allegedly dumped soil deposits adjacent to
and on his property — Municipality brought motion for summary
judgment dismissing claim — Motion granted — Action dis-
missed — Property owner brought action long after governing two-
year limitation period set out in Limitations Act, 2002 — Property
owner’s action ought to have been launched by January 2009 but
statement of claim was not issued until November 2012 — Munici-
pality had complete defence to action — Property owner’s action
could not succeed — In any event, municipality did not owe duty to
property owner to take proceedings against neighbours and there
was no breach of duty.

Dawson v. Laurentian Valley (Township) (2014), 29 M.PLR.
(5th) 290, 2014 CarswellOnt 12818, 2014 ONSC 5455, Timothy D.
Ray J. (Ont. S.C.1.); additional reasons at (2014), 2014 Carswell-
Ont 15810, 2014 ONSC 6427, Timothy D. Ray J. (Ont. S.C.J.).

60. Municipal liability — Practice and procedure — Actions —
Miscellaneous —— Defendant was owner of substantial amount of
land in plaintiff municipality — On May 12, 1988, defendant sub-
mitted application for P subdivision to Ontario Ministry of Munici-
pal Affairs — P subdivision application was approved and subdivi-
sion plan was registered in Land Registry Office on November 27,
1991 — Defendant also owned two other subdivisions in close
proximity to P subdivision, known as D subdivision — In 2007,
municipality undertook improvement work to road running along-
side subdivisions, including clean out and rehabilitation of drainage
ditches and culvert — Defendant claimed improvements resulted in
increased volume and velocity of water run-off to and through P
subdivision — He constructed dam on two lots of P subdivision —
Municipality brought action seeking relief regarding alleged drain-
age issues in ditches adjacent to road — Defendant served state-
ment of defence and counterclaim —— Counterclaim was dis-
missed — Municipality brought motion for summary judgment —
Motion granted in part — Issue of whether defendant was ob-
structing natural drainage watercourse by dam could not be deter-
mined on summary trial — It required expert evidence — Subdivi-
sion plans provided for granting of drainage easements over
subdivisions to municipality — Defendant was obligated to provide
outstanding easements, register them at his expense and arrange
with both hydro company and phone company for provision of their
respective utilities to D subdivision.

Sioux Lookout (Municipality) v. Goodfellow (2014), 2014 Cars-
wellOnt 14463, 2014 ONSC 6051, 1.S. Fregeau J. (Ont. S.C.1.).

61. Municipal liability — Practice and procedure — Actions —
Miscellaneous —— Defendants were municipality, two uranium
mining corporations, and Métis organization that were parties to
collaboration agreement, plus federal and provincial governments
and certain individuals — Plaintiffs were numerous individuals and
three organizations that opposed uranium mining — Plaintiffs com-
menced action against defendants for relief for various causes of
action, including violation of Northern Municipalities Act, 2010 —
Defendants brought application for order striking out statement of
claim as disclosing no reasonable cause of action — Application

granted — As there were no material facts pleaded in relation to
province having breached Act, municipality was only possible iden-
tified defendant — Municipality was capable of being sued in its
own right — There was no breach of s. 128 of Act pleaded —
There were no material facts pleaded to support claim that any act
or proceeding of municipality was not effective — There were no
facts pleaded to show how municipality’s actions had affected
plaintiffs — As shown by terms of collaboration agreement, munic-
ipality had neither sold or leased land under fair market value or
sold or leased any mines or minerals — Furthermore, public notice
requirement in s. 146(1) of Act was not triggered — Because there
were no material facts pled, action against mayor had to be
struck — Entire pleadings pertaining to violation of Act had to be
struck for disclosing no reasonable cause of action.

Smerek v. Areva Resources Canada Inc. (2014), 28 M.P.LR.
(5th) 223, 2014 SKQB 282, 2014 CarswellSask 600, A.R. Rothery
J. (Sask. Q.B.).

62. Municipal liability — Practice and procedure — Actions —
Parties — Miscellaneous Defendants were municipality, two
uranium mining corporations, and Métis organization that were par-
ties to collaboration agreement, plus federal and provincial govern-
ments and certain individuals — Plaintiffs were numerous individu-
als and three organizations that opposed uranium mining —
Plaintiffs commenced action against defendants for relief for vari-
ous causes of action, including violation of Northern Municipalities
Act, 2010 — Defendants brought application for order striking out
statement of claim as disclosing no reasonable cause of action —
Counsel for mayor of municipality submitted that there were no ma-
terial facts pleaded to allege that mayor acted in bad faith, so as to
overcome protection granted him by s. 375(1) of Act — Applica-
tion granted — There were no material facts pleaded regarding al-
leged bad faith of municipality’s mayor — Section 128 of Act
states that “No member of council is eligible to be appointed as an
employee of the municipality or of any committee or controlled cor-
poration of the municipality in which he or she serves as a member
of the council” — No pleadings stated that named individual defen-
dant was employee of municipality — Conversely, it was pleaded
that said defendant was mayor of munjcipality — Under Act, mayor
of municipality is not employee of municipality by virtue of holding
office — These observations were relevant to pleading of bad faith
against mayor — Because there were no material facts pled, action
against mayor had to be struck — Entire pleadings pertaining to
violation of Act had to be struck for disclosing no reasonable cause
of action.

Smerek v. Areva Resources Canada Inc. (2014), 28 M.P.L.R.
(5th) 223, 2014 SKOQB 282, 2014 CarswellSask 600, A.R. Rothery
J. (Sask. Q.B.).

63. Municipal liability — Practice and procedure — Actions —
Parties — Miscellaneous K was passenger in vehicle driven
by M, which was rear-ended at intersection by taxi driven by defen-
dant — K and M each brought actions against defendant — Defen-
dant’s insurance had third-party liability limit of $200,000 — On
basis that defendant had insufficient insurance, plaintiffs added M’s
insurer as defendant — Claims were later amended to add munici-
pality as defendant — Insurer added municipality as third party in
both actions — Claims against municipality were commenced on
basis that municipality failed to enforce its taxi licensing by-law —
Specifically, insurer alleged that, at all material times, municipality
had positive obligation to ensure that taxi companies, licensed to
operate in municipality’s jurisdiction, carried insurance coverage
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with third-party Hability limits of at least $1,000,000, as required
under its municipal by-law — It was ordered that trial of liability of
municipality would proceed as modified summary {rial of third-
party claim with outcome binding on parties in main actions —
Third-party claim against municipality dismissed — While munici-
pality had duty of care, it did not breach its duty of care — Owner
of taxi firm had filed false declaration with municipality about lia-
bility insurance limits he had obtained — Municipality relied on
statements contained in declaration — Municipality did not have to
go further than it did in order to comply with its duty of care —
Municipality did not breach its duty and was not liable to insurer.
Vlanich v. Typhair (2014), 2014 CarswellOnt 14983, 2014 ONSC
6245, Stanley Kershman I. (Ont. S.C.J.).

64. Municipal tax assessment — Practice and procedure on as-
sessment appeals and objections — Right of appeal — Question
of fact or law —— By their agent, owners of numerous retail
properties sought to appeal more than 100 decisions in respect of
year 2013 assessments of Composite Assessment Review Board for
City of Edmonton (CARB) — City said that it assessed
neighbourhood shopping centres based on 100 percent of actual
square footage based on rent rolls provided by owners of proper-
ties — City assessed general retail based on average of 95 percent
of gross size of buildings in question — Subject properties were
classified as neighbourhood shopping centres — Agent claimed that
its principals were being treated inequitably from those property
owners assessed as general retail and assessed on average at 95 per-
cent — CARB agreed with City’s evidence and submissions regard-
ing size of subject properties for assessment purposes — On behalf
of owners, agent brought application for leave to appeal — Sole
issue brought forward was whether it was fair and equitable to cal-
culate assessment of subject properties using 100 percent of size of
property based on rent role of property — Application dismissed —
CARB’s findings around inequitable treatment were findings of
mixed law and fact with no extricable error of law, and thus im-
mune from appeal — Fact-specific issues of onus and stratification
were subjective to parties — Agent failed to show issue with objec-
tive precedential value — There was no reasonable chance of suc-
cess on issue raised.

Altus Group v. Edmonton (City) (2014), 2014 CarswellAlta 1949,
2014 ABQB 657, Peter Michalyshyn J. (Alta. Q.B.).

65. Planning — Miscellaneous Amendments to Town of Fort
Erie’s (Town’s) offical plan approved by Regional Municipality of
Niagara (Region) implemented expansion of urban boundary of
Fort Erie to include land owned by M — Minister of Municipal
Affairs and Housing (Minister) was in process of appealing Re-
gion’s decision to approve amendments on basis that they did not
conform with growth plan under s. 14(1) of Places to Grow Act,
2005 — There had been numerous communications between M and
Town between 2002 and 2005 regarding amendments, as well as
letter from Town to Region dated September 30, 2005 (Town’s let-
ter) — Town did not file supporting documentation in respect of its
letter until September 26, 2006 — M, Town and Region brought
preliminary motion for order that growth plan did not apply to M’s
lands since Town letter constituted valid “request” made prior to
June 16, 2006 pursuant to transition regulation under Act — On-
tario Municipal Board granted motion — Minister brought motion
for leave to appeal Board’s decision to Divisional Court — Motion
dismissed — There was no reason to doubt correctness or reasona-
bleness of Board’s decision — Minister’s interpretation of regula-
tion that request was not made until supporting material was filed

was not supported by plain and simple reading of words on page —
Purpose of regulation was to protect certain individuals from unfair-
ness of changing rules within dynamic planning system — Given
this purpose, legislators could have easily stipulated more restric-
tive definition of “request,” had they wished to do so.

Ontario v. Miller (2014), 2014 ONSC 6131, 2014 CarswellOnt
15992, Harvison Young J. (Ont. Div. Ct.).

66. Planning appeal boards and tribunals — Judicial review —
Leave to appeal — Miscellaneous —— Applicant and its sole
shareholder applied to town to develop certain lands — Two phases
had been completed and town, according to its custom, required ap-
plicant to enter into servicing agreement to pay service fees related
to third phase of development — Town proposed service agreement
as contemplated by s. 172(1) of Planning and Development Act,
2007, but applicant and town had been unable to agree on service
fee — Applicant applied to Municipal Board pursuant to s. 176(4)
of Act, which provides that if parties are unable to enter into servic-
ing agreement party may apply to board for decision — Board de-
termined that servicing agreement proposed for applicant could not
include future capital costs, and ordered that applicant be required
to pay one-half of servicing fee to town upon receipt of approval of
proposed subdivision by Director of Community Planning and bal-
ance within 180 days after receipt of Director’s written approval
and municipality’s written construction approval — Town brought
application for leave to appeal — Application granted — Questions
raised by town were questions of law — Appeal was not
predestined to fail — Question of who may set servicing fees raised
issue of broader importance and had application to all subdivision
applicants in municipalities subject to board.

Pilot Butte (Town) v. Aaron Enterprises Inc. (2014), 2014 Car-
swellSask 737, 2014 SKCA 119, Whitmore J.A., In Chambers
(Sask. C.A).

67. Planning appeal boards and tribunals — Practice and pro-
cedure — Evidence —— Zoning by-laws were enacted to create
healthcare zone with immediate purpose of building hospital within
vicinity of municipality — Appeal of zoning by-laws was brought
by individual and by regional health service provider — Individual
made request to summon municipality’s clerk — Request might
have seemed at first blush to be reasonable, but on closer examina-
tion, it was both immaterial and irrelevant to issue at stake — Indi-
vidual did not in fact dispute sworn statements of these depo-
nents — At heart of individual’s request to summon clerk was quest
of opinion that prior actions taken by individual would lend assis-
tance to her proposition that she had complied with formal require-
ments to appeal of zoning by-laws — Individual sought legal evalu-
ation of her actions, which municipal clerk, by virtue of his
position, could not and should not provide — What clerk could pro-
vide by way of plain and factual records had been duly delivered in
his filed affidavit — Summons for clerk was denied.

Vaughan (City) By-law Neo. 075-2014, Re (2014), 28 M.P.LLR.
(5th) 322, 2014 CarswellOnt 12668, M.A. Sills Member, S W. Lee
Associate Chair (O.M.B.).

68. Planning appeal boards and tribunals — Practice and pro-
cedure — Hearing — Dispensing with hearing —— Zoning by-
laws were enacted to create heaithcare zone with immediate pur-
pose of building hospital within vicinity of municipality — Appeal
of zoning by-laws was brought by individual and by regional health
service provider — Section 2(1) of Planning Act obligates munici-
pal board to have regard to provision of health facilities as part of
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provingial interests in making its decisions — Board had to include
these as factors to be considered — Municipality brought motion to
dismiss individual’s appeal without hearing, based on s. 34(25) of
Planning Act — Individual’s notice of appeal was concerned prima-
rily with municipal finance and realty taxes — Apart from several
asides to planning process, there was not even token gesture to
realm of planning — Determination of municipal borrowing can be
matter of application under Municipal Act, 2001 or Ontario Munici-
pal Board Act; however, questions of borrowing or taxation cannot
be considered under Planning Act — Such questions can only be
adjudicated by board by way of distinct legal triggering — In her
notice of response, individual introduced large number of ostensible
planning grounds for first time — Board cannot abide “a transpar-
ently disingenuous and belated attempt to raise new grounds” in re-
ply to municipality’s motion — Furthermore, many of these new-
found planning grounds were not proper matters of adjudication in
this forum — Board is not vested with legislative armory under
Planning Act to inquire into sufficiency or transparency of planning
process relating to s. 34(12)-34(15), nor is it vested with power to
deploy or utilise such findings to dismiss zoning by-laws — In re-
gard to relief sought under s. 34(25) of Act, notice of appeal did not
disclose apparent planning ground on which individual could suc-
ceed — Settlement was reached by municipality and regional health
service provider — Land use planner analyzed two matters deline-
ated in regional health service provider’s appeal letter and how they
would be addressed by settlement agreement — She also testified
how by-laws and their amendments and refinements would satisfy
all requisite and applicable provincial plans and provincial policy
statement — Appeal allowed in part — By-laws ordered to be
amended.

Vaughan (City) By-law No. 075-2014, Re (2014), 28 M.P.L.R.
(5th) 322, 2014 CarswellOnt 12668, M.A. Sills Member, S.W. Lee
Associate Chair (O.M.B.).

69. Powers of municipal corporation — Extent of powers — To
deal in land — Miscellaneous —— V Ltd.’s land was expropriated
and was subsequently transferred to T Inc. to facilitate its develop-
ment of auto plant in county — V Ltd. brought unsuccessful claim
for damages — V Ltd. appealed — Appeal dismissed — Argument
that two transactions should be viewed together as single transac-
tion, and that violation of s. 106 of Municipal Act, 2001 as part of
that transaction invalidated expropriation, was problematic — Al-
though expropriation may have been motivated by desire to transfer
to T Inc., expropriation and rights of V Ltd. to fair compensation
were governed by specific statutory regime, under which V Ltd. had
right to “fair value” — V Ltd.’s claim to entitlement to damages in
amount reflecting increase in value attributable to proposed devel-
opment could not be reconciled with provisions of Expropriations
Act limiting compensation payable — As trial judge found, treating
expropriation and subsequent sale as two separate fransactions was
consistent with legislative scheme — It was conceded on appeal
that expropriation was for proper municipal purpose, to promote ec-
onomic development, and that municipality may have in mind par-
ticular purpose when deciding to expropriate.

Vincorp Financial Ltd. v. Oxford (County) (2014), 2014 Cars-
wellOnt 17115, 2014 ONCA 876, 113 L.CR. 77, 48 RP.R. (5th)
61, G. Pardu J.A., K. van Rensburg J.A., Paul Rouleau J.A. (Ont.
C.A.); affirming (2014), 113 L.C.R. 1, 23 M.P.L.R. (5th) 83, 44
R.P.R. (5th) 190, 2014 ONSC 2580, 2014 CarswellOnt 5607, C.
Horkins J. (Ont. S.C.J.).

70. Powers of municipal corporation — Interpretation of muni-
cipal statutes — Express or specific grants of power Defen-
dant county O purchased 27 parcels to provide for development of
automotive plant — O was unable to negotiate purchase of last par-
cel and expropriated land of corporate plaintiff V Ltd. — V Ltd. did
not accept offer of $4.2 million in compensation for expropriated
land — After expropriation, O transferred 1,000 acres of lands to
automotive company, T Inc., for same price O offered to pay for
lands pursuant to Expropriations Act — T Inc. built plant on 1,000
acre site — V Ltd brought action against O — V Ltd. alleged trans-
fer of lands to T Inc. was unlawful and without jurisdiction because
it conferred bonus on T Inc. at expense of V Ltd. contrary to s. 106
of Municipal Act — Action dismissed — O had lawful authority to
expropriate lands for purposes set out in by-law, which included
transferring lands to T Inc. for proposed development of plant — O
expropriated lands for valid public purpose and with approval —
By-laws and agreements dealt with matters within O’s jurisdiction.
Vincorp Financial Ltd. v. Oxford (County) (2014), 113 L.C.R. 1,
23 M.P.L.R. (5th) 83, 44 R.P.R. (5th) 190, 2014 ONSC 2580, 2014
CarswellOnt 5607, C. Horkins J. (Ont. S.C.J.); affirmed (2014),
2014 CarswellOnt 17115, 2014 ONCA 876, 113 L.CR. 77, 48
R.PR. (5th) 61, G. Pardu J.A., K. van Rensburg J.A,, Paul Rouleau
JA. (Ont. C.A).

71. Powers of municipal corporation — Interpretation of muni-
cipal statutes — Miscellaneous Applicant property owner’s
properties were deemed dangerous and unsightly by municipal-
ity — Applicant had been given opportunity to clean up subject
premises but failed to meet deadline — Demolition orders were is-
sued by municipality — Property owner brought application for ju-
dicial teview seeking to quash demolition orders — Demolition of
subject premises was stayed pending final disposition of applica-
tion — Property owner asserted municipality acted without jurisdic-
tion or lawful authority by ordering demolition of property — Ap-
plication dismissed -— Stay lifted — Generally speaking, respecting
ambiguity, if there are two interpretations, more reasonable one
should prevail — If one interpretation cannot be said to be more
reasonable than other, choice should then be resolved in favour of
taxpayer — Although present case was not taxing matter, this prin-
ciple had relevance — Right of demolition is invasive, and any
right should be clearly expressed — Section 345(1) of Municipal
Government Act is clear and means exactly what it says — Council
may, by policy, delegate some or all of its authority to administra-
tor, except authority to order demolition — Theretfore, if council
delegated authority to demolish to administrator, and administrator
made order to demolish, appellant would have grounds to challenge
on jurisdiction, but that was not what happened in present case —
Council may delegate some or all of its authority to committee, un-
less that authority is delegated to administrator — Section 345(2) of
Act is also clear and means exactly what it says — Council may
delegate some or all of its authority to committee, unless that au-
thority is delegated to administrator — Under s. 345(1) of Act,
council cannot delegate power of demolition to administrator, so
council can delegate this power to committee.
Wells v. Amherst (Town) (2014), 29 M.P.L.R. (5th) 275, 350
N.S.R. (2d) 268, 1105 A.P.R. 268, 2014 CarswelINS 775, 2014
NSSC 378, Elizabeth Van den Eynden J. (N.S. S.C.).

72. Powers of municipal corporation — Miscellaneous ——
Power to grant demolition permit — Buildings were located in heri-
tage conservation district in municipality — Buildings were in poor
condition and were at risk of collapsing — Applicants wanted to
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tear down buildings but needed demolition permit under Ontario
heritage Act, which required approval by municipality’s council —
Applicant applied to chief building official for demolition order,
under Building Code Act, 1992, claiming that building posed im-
mediate danger to health or safety of any person — Order was is-
sued by inspector requiring applicants to obtain assessment of
buildings by structural engineer — Applicants brought motion for
stay of operation of order — Motion dismissed — Supreme Court
of. Canada adopted three-stage test for courts to apply when consid-
ering application for stay — First, preliminary assessment must be
mflde of merits of case to ensure that there is serious question to be
tried — Secondly, it must be determined whether applicant would
suffer irreparable harm if application were refused — Finally, as-
sessment must be made as to which of parties would suffer greater
harm from granting or refusal of remedy pending decision on mer-
its — Here, applicants failed to convince Court that they met any of
requirements set out by Supreme Court of Canada — Therefore

stay should not be granted. 7

Lauzon c. Ottawa (Ville) (2014), 2014 CarswellOnt 7698, 2014
ONCS 3511, Robert N. Beaudoin J. (Ont. S.C.1.).

73. Zoning — Attacking validity of zoping by-laws —
Grounds — Miscellaneous —— Petitioners owned property adja-
cent to four-acre park owned by respondent — Park was part of
larger parcel of land in agricultural land reserve — Agricultural
;and Commission authorized subdivision to create smaller parcel
for dedication as “heritage park site” — Petitioners took position
that respondent’s zoning for park and use that respondent allowed
of park exceeded authorizations of commission — Petitioners
brought petition secking number of declarations and mandatory or-
ders — Petition dismissed — By-law in issue was within scope of
commission authorization — Certain refief sought in petition ad-
dressed other decisions made by respondent — Decisions in issue
were not reviewable under Judicial Review Procedure Act — They
were decisions with respect to management of property.

Sadbury v. Delta (Corp.) (2014), 2014 CarswellBC 3437, 2014
BCSC 2158, EM. Myers J. (B.C. S.C.).

74. Zoning — Enforcement of zoning by-laws — Practice and
procedure on enforcement Defendant owned two adjacent
lots on lake — There were trailers parked on lot A, which was
within manufactured home park zone — Plaintiff brought applica-
Fion for declaration and injunction to restrain defendant from using
its property for accommodation of recreational vehicles and tents —
Plaintiff claimed that use of lot A to park recreational vehicles or to
erect tents was not permitted use in zone — Application granted —
Defendant’s use of lot A as site for trailers was not permitted use
under by-laws — Where regional district has established breach of
by-law on balance of probabilities, consideration of remedy does
not attract usual analysis found at common law because of strong
public interest in seeing that by-laws of local government are effec-
Five apd., where breached, are enforced — Discretion to decline to
issue injunction to enforce by-law is very narrow and is reserved for
exceptional circumstances — Plaintiff was entitled to declaration
and injunction.

Thompson-Nicola (Regional District) v. 0751548 B.C. Ltd.

(2014), 2014 CarswellBC 2936, 2014 BCSC 1867, Harris J. (B.C
S.C). -

75. Zoning — Legal non-conforming use — General princi-
pl_es —— Defendant owned two adjacent lots on lake — Lot A was
within manufactured home park zone — There were trailers parked

on lot A — Plaintiff brought application for declaration and injunc-
t}'on to restrain defendant from using its property for accommoda-
tion of recreational vehicles and tents -— Plaintiff claimed that use
of lot A to park recreational vehicles or to erect tents was not per-
mitted use in zone — Defendant company defended its use of pro-
perty on basis that it was permitted under existing zoning by-law
(“By-law 24007), and its previous zoning by-law (“By-law 940”) —
Application granted — Section 911 of Local Government Act pro-
vides that new by-law may, in some circumstances, not apply to
pre-existing land use that does not conform to new by-law — Pre-
existing use may be continued as “non-conforming use” provided
that use was lawful at time by-law was adopted, and use was not
discontinued for continuous period of six months after adoption of
new by-law — Use that has discontinued for continuous period of
six months after adoption of new by-law becomes subject to new
by-law — Central issue in respect of By-law 940 was whether de-
fendant could claim lawful non-conforming use prior to adoption of
By-law 2400 — Defendant had owned property since 2006, but did
not seek to assert increase in size of property, in accordance with
process for doing so, so as to comply with density requirements of
By-law 940 — By-law 1949 is not zoning by-law and does not ex-
ceed authority of regional district under Local Government Act ——
Evidence was insufficient to establish that tents continued to be per-
mitted by defendant or its principals.

Thompson-Nicola (Regional District) v. 0751548 B.C. Ltd.
(2014), 2014 CarswellBC 2936, 2014 BCSC 1867, Harris J. B.C
S.C). o

76. Zoning — Legal non-conforming use — Judicial review
Applicant was denied permit for restaurant that would exceed size
permitted by zoning bylaw on alleged pre-existing non-conforming
use — Applicant’s appeal was dismissed, as was application to reo-
pen determination — Applicant brought further motion to set aside
appeal — Motion dismissed — Proceedings were frivolous, vexa-
tious and abuse of process as it was attempt to reargue same case —
Nature of alleged fresh evidence was unclear and it was not shown
how it would affect outcome of trial — Applicant prohibited from
brining further motions without leave.

Gallos v. Toronto (City) (2014), 2014 CarswellOnt 16203, 2014

ONCA 818, J. MacFarland J.A., K. Feldman J.A., R.G. Juriansz
JA. (Ont. C.A).

77. Zoning — Zoning by-laws — Miscellaneous —— Defendant
owned two adjacent lots on lake — Lot A was within manufactured
home park zone — There were trailers parked on lot A — Plaintiff
brought application for declaration and injunction to restrain defen-
dant from using its property for accommodation of recreational ve-
hicles and tents — Plaintiff claimed that use of lot A to park recrea-
tional vehicles or to erect tents was not permitted use in zone —
Application granted -— Defendant’s use of lot A as site for trailers
was not permitted use under by-laws — Trailers parked on lot A
were recreational vehicles and were not manufactured homes under
by-law — Recreational vehicle did not cease being recreational ve-
hicle because it remained in one location for extended period of
time — Status of recreational vehicle was not dependent on whether
owner or occupier decided to keep it on one spot or move it to an-
other spot — Definition of manufactured home expressly excluded
recreational vehicles — Manafactured homes were designed and
constructed for permanency and year-round use, while recreational
vehicles were generally designed as temporary accommodation —
Plaintiff was entitled to declaration and injunction — Defendant’s
use of lot A was not lawful use and did not constitute Tawful non-
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conforming use — Trailers were not mobile homes within meaning
of by-law — Evidence was insufficient to establish that tents con-
tinued to be permitted by defendant — To extent that lot A was
used as campground, it was contrary to zoning by-laws and was not
permitted use under by-laws — There were no exceptional
circumstances.

Thompson-Nicola (Regional District) v. 0751548 B.C. Ltd.
(2014), 2014 CarswellBC 2936, 2014 BCSC 1867, Harris J. (B.C.
S.C).

78. Zoning — Zoning variances — Conditions—— Development
agreement permitted walkway comprised of paving stones be con-
structed on portion of property, but did not permit wooden walk-
way — MW applied for variance, seeking permit to build board-
walk on property — Municipality denied application, stating MW
did not meet requirements of by-law — Regulatory and appeals
commission allowed MW’s appeal and required municipality to
grant variance to allow MW to build and install wooden walk-
way -—— Mounicipality appealed — Appeal allowed; decision
guashed — Commission failed to properly exercise its statutory au-
thority — Commission did not identify any procedural error in mu-
nicipality’s decision or cite any substantive error in municipality’s
interpretation and application of by-law — Commission could not
reasonably have found that municipality made error of law, as mu-
nicipality decided application for variance in accordance with its
by-law — Commission misinterpreted requirements of by-law —
Instead of asking whether by-law criteria for variance were satis-
fied, commission asked whether additional costs of concrete walk-
way would be compelling reason to justify granting of variance —
This was not applicable legal test; according to by-law, applicant
must document compelling reason why requirements of by-law can-
not be precisely met — Commission ignored relevant factors and
considered irrelevant factors — Commission’s reasons did not ac-
knowledge that MW unlawfully constracted boardwalk contrary to
development agreement and prior denial — Commission did not
need to resort to interpretation of meaning of “structure” or to con-
sider degrees of variance, cost factors, and aesthetics of area —
Commission’s decision was not reasonable.

Stanley Bridge (Resort Municipality) v. Prince Edward Island
(Island Regulatory and Appeals Commission) (2014), 29
M.P.LR. (5th) 199, 2014 CarswellPEI 61, 2014 PECA 19, David

H. Jenkins C.J.P.E.L, John K. Mitchell J.A., Michele M. Murphy
JA. (PEIL CA)).

79. Zoning — Zoning variances — Types of variances — Lot
size Property owner sought consent to sever and minor varij-
ances to permit construction of new two-storey detached dwellings
on each proposed parcel — City’s committee of adjustment refused
consent and minor variances — Owner appealed — Appeal allowed
in part — Owner was permitted to amend application, reducing lot
coverage to 32 percent for both buildings — Proposed lots ex-
ceeded prescribed standards in city’s zoning documents — Pro-
posed homes on proposed lots would be compatible with other
homes on same road — Evidence did not show that proposed
homes and driveways would have destablizing effect on street-
scape — Conditions to approval requested by city were reasonable,
and met intent of official plan and two zoning bylaws.

Ehsani-Armaki, Re (2014), 2014 CarswellOnt 14996, J.P.
Atcheson Member, Karen Kraft Sloan Member (O.M.B.).

PRIVACY AND FREEDOM OF INFORMATION

80. Provincial privacy legislation — Miscellaneous Plaintiffs
were among class of individuals who had their privacy violated
when employee of defendant accessed their personal health infor-
mation without valid reason — Plaintiffs commenced action seek-
ing damages and other relief — Hearing was held to determine
whether pleadings disclosed cause of action and whether proposed
class was identifiable — Pleadings disclosed cause of action for
breach of privacy based on statutory tort, breach of privacy based
on common law tort, negligence and breach of contract — There
was direct allegation against defendant — Determination of
whether this alleged conduct was sufficient to establish that defen-
dant wilfully violated plaintiffs’ privacy would be determined at
trial — Further, it was not plain and obvious that plaintiffs’ asser-
tion of vicarious liability would fail.

Hynes v. Western Regional Integrated Health Authority (2014),
2014 NLTD(G) 137, 2014 CarswellNfld 343, William H.
Goodridge J. (N.L. T.D.).

Judgment orders: (416) 609-3800; Fax (416) 298-5094

15 7 D.M.P.L. (2d), February 2015
WORDS AND PHRASES-

BAD FAITH ILLEGALITY

Ontario Ontario

¢ Bad faith includes acting unreasonably and arbitrarily and without the
degree of fairness, frankness, openness, and impartiality required of a Muni-
cipal government. [Grosvenor v. East Luther Grand Valley (Township)
(2006), 2006 CarswellOnt 8577, 32 M.P.L.R. (4th) 20 (Ont. S.C.J.) at paras.
39-40, 48-51, 71-73, at Tab 4.]

Bad faith includes arbitrary or unfair conduct and the exercise of power to
serve private purposes at the expense of the public interest. [Grosvenor,
supra note 5, at paras. 1, 26-27, 42-46, 48-50, at Tab 5.]

(Municipal law)

Gammie v. South Bruce Peninsula (Town) (2014), 2014 Cars-
wellOnt 15176, 2014 ONSC 6209 (Ont. S.C.J.), at para. 68, 70
Price J.

BUILDING
See RECREATIONAL VEHICLE.

CAUSE OF ACTION ESTOPPEL
See RES JUDICATA.

COLLATERAL ATTACK
See RES JUDICATA.

DOCTRINE OF ABUSE OF PROCESS

Ontario

¢ Unlike “cause of action estoppel”, the doctrine of abuse of process is
unencumbered by specific requirements. In particular, abuse of process may
apply to block a claim even where the technical requirements of the res judi-
cata doctrines cannot be met: [Toronto (City) v. C.U.P.E., Local 79 (2003),
2003 CarswellOnt 4328 (S.C.C.)] at para. 49.

(Civil practice and procedure: Municipal law)

Gammie v. South Bruce Peninsula (Town) (2014), 2014 Cars-
wellOnt 15176, 2014 ONSC 6209 (Ont. S.C.J.), at para. 57 Price J.

DWELLING UNIT
See RECREATIONAL VEHICLE.

GOOD FAITH

Ontario

¢ Two of the most important indicia of good faith are “frankness and
impartiality.”

(Municipal law)

Gammie v. South Bruce Peninsula (Town) (2014), 2014 Cars-
wellOnt 15176, 2014 ONSC 6209 (Ont. S.C.J.), at para. 69 Price 1.

HERITAGE PARK

British Columbia

¢ A heritage park would be a park with a heritage theme or with heritage
buildings on it.

(Municipal law)

Sudbury v. Delta (Corp.) (2014), 2014 CarswellBC 3437, 2014
BCSC 2158 (B.C. S.C)), at para. 23 Myers J.

¢ “Illegality” in section 273 of the [Municipal Act, 2001, 5.0. 2001, ¢. 25]
includes By-laws passed in bad faith. Grosvenor v. East Luther Grand Val-
ley (Township) (2007), 2007 CarswellOnt 337, 32 M.P.L.R. (4th) 1 (Ont.
C.A) at paras. 1, 26-27, 42-46, 48-50, at Tab 4.

(Municipal law)
Gammie v. South Bruce Peninsula (Town) (2014), 2014 Cars-
wellOnt 15176, 2014 ONSC 6209 (Ont. S.C.J.), at para. 68 Price J.

ISSUE ESTOPPEL
See RES JUDICATA.

MANUFACTURED HOME
See RECREATIONAL VEHICLE.

NECESSARY
See OUGHT.

OUGHT

British Columbia

+ “Ought” is a broader concept than “necessary” and includes situations in
which joining the person may be more than mere convenience but less than
necessity. ([Kitimat (District) v. British Columbia (Minister of Energy &
Mines) (2006), 2006 CarswellBC 3055, 31 M.P.LR. (4th) 16 (B.C. C.A)] at
para. 29).

(Civil practice and procedure; Municipal law)

Delta Sunshine Taxi (1972) Ltd. v. Vancouver (City) (2014),
2014 CarswellBC 3284, 2014 BCSC 2100 (B.C. S.C.), at para. 14
Dillon J.

RECREATIONAL VEHICLE

British Columbia

¢ ... the words ... “which provide temporary accommodation for the
travelling public”, when interpreted in their context, describe the type of ve-
hicle which is to be captured by the definition of a “recreational vehicle.”
That is, those words describe the type of vehicle that is “designed to be
towed behind a motor vehicle or self-propelled,” rather than a vehicle that is
used exclusively in that fashion . . . the definition of “recreational vehicle”
has essentially three parts: the first part refers to the general design of the
vehicles (i.e. it can be towed or self-propelled); the second part describes the
types of vehicles included in the definition by reference to their common
names (i.e. travel trailers, fifth wheels, camper trailers, pick-up coaches, mo-
torized campers, motorized homes, “and other similar vehicles”); and the
third part delineates the vehicles further by reference to their general pur-
pose (i.e. a vehicle capable of providing temporary recreational accommoda-
tion for travellers).

Although the defendant says that the definition implicitly makes a distinc-
tion between recreational vehicles which accommodate the travelling public
and those which are owner occupied . . . this interpretation creates a distinc-
tion which is not supported by the language of the provision. The words
relied upon by the defendant, used in their grammatical and ordinary sense,
do not purport to distinguish between recreational vehicles depending on
how recreational vehicles are actually used by members of the public, but
rather they describe how such vehicles are designed to be used.

* An alphabetical list of individual words and phrases that are given judicial consideration in the cases digested in this issue. Whenever possible, the entries are

taken verbatim from the judgment.
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... it is not plausible that the Regional District intended a vehicle, otherwise
fitting the definition of recreational vehicle, to cease being a “recreational
vehicle” as soon as it is no longer used by the owner or occupier for tempo-
rary accommodation. A recreational vehicle does not cease being a recrea-
tional vehicle because it remains in one location for an extended period of
time. Its status . . . is not dependent on whether an owner or occupier of the
vehicle decides to keep it in one spot or move it to another spot, or decides
to store it for later use.

While the defendant contends that the distinction between recreational vehi-
cles that accommodate the travelling public and those that are owner occu-
pied and remain on site “makes sense”, as the latter recreational vehicles are
essentially “the same” as manufactured homes in all respects, this proposi-
tion is not supported by the definition of “manufactured home”. The defini-
tion of “manufactured home” expressly excludes “recreational vehicles”.
Even in the absence of that express exclusion, such vehicles do not fit com-
fortably within the definition of “manufactured home”.

A manufactured home is defined as a factory designed and constructed
“dwelling unit”. A “dwelling unit” is, in turn, defined in [zoning by-law No.
2400] as one or more rooms in a detached “building”. “Building” is further
defined as a “structure” intended to shelter any use or occupancy “but does
not include a recreational vehicle”.

{Municipal law)

Thompson-Nicola (Regional District) v. 0751548 B.C. Ltd.
(2014), 2014 CarswellBC 2936, 2014 BCSC 1867 (B.C. S.C.), at
para. 39, 40, 41, 42, 43 Harris J.

RES JUDICATA

Ontario

¢ The doctrine of res judicata includes the more narrow doctrines of cause
of action estoppel, issue estoppel, and collateral attack. Cause of action es-
toppel is a branch of res judicata.

(Civil practice and procedure: Municipal law)

Gammie v. South Bruce Peninsula (Town) (2014), 2014 Cars-
wellOnt 15176, 2014 ONSC 6209 (Ont. S.C.J.), at para. 52 Price J.

STRUCTURE
British Columbia

+ The word “structure” takes its meaning from the context in which it is
used, Auckland City Council v. Ports of Auckland Ltd., [2000] 3 N.Z.L.R.
614 at 629-630. When the word “stracture” is considered in the context of
[zoning by-law No. 2400], it is apparent that it is used in its nataral and
ordinary sense to mean a building.

(Municipal law)

Thompson-Nicola (Regional District) v. 0751548 B.C. Ltd.
(2014), 2014 CarswellBC 2936, 2014 BCSC 1867 (B.C. §.C.), at
para. 46 Harris J.

NOTICE AND DISCLAIMER: All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or transmitted, in
any form or by any means, electronic, mechanical, photocopying, recording or otherwise, without the prior written consent of the publisher

(Carswell).

Carswell and all persons involved in the preparation and sale of this publication disclaim any warranty as to accuracy or currency of the
publication. This publication is provided on the understanding and basis that none of Carswell, the author/s or other persons involved in the
creation of this publication shall be responsible for the accuracy or currency of the contents, or for the results of any action taken on the basis of
the information contained in this publication, or for any errors or omissions contained herein.

No one involved in this publication is attempting herein to render legal, accounting, or other professional advice. If legal advice or other expert
assistance is required, the services of a competent professional should be sought. The analysis contained herein should in no way be construed as

being either official or unofficial policy of any governmental body.

Printed in Canada by Thomson Reuters.

Judgment orders: (416) 609-3800; Fax (416) 298-5094




	doc20260609115016
	doc20260609115039
	doc20260609115115
	doc20260609115150
	doc20260609115223
	doc20260609115259
	doc20260609115344
	doc20260609114952

