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The landscape for adverse possession 
claims against municipally owned 
parkland has recently been altered due 
to the Supreme Court of Canada (SCC) 
decision on Sept. 19, 2025, in Kosicki v. 
Toronto (City), 2025 SCC 28 (Kosicki). 

While the Court of Appeal upheld 
the lower court’s decision that municipal 
parkland is immune to adverse posses-
sion claims unless a municipality waives 
its rights or acquiesces to private use, the 
disputed strip of municipal parkland was 
confirmed to be under the fee simple 
ownership of the homeowners by the 
majority at the SCC (a 5-4 decision). 

The ruling confirms that, in Ontario, 
the Real Property Limitations Act (RPLA) 
governs claims of adverse possession. 
Accordingly, the majority in Kosicki held 
that the Ontario legislature created a lim-
ited set of exemptions under the RPLA 
and concluded that the list is exhaus-
tive and that recognizing additional, 
unwritten exceptions would usurp the 
legislature’s intent. 

The facts and the test for 
adverse possession 
In 2017, the appellants purchased a 
home in the City of Toronto with a 
fully fenced backyard. Unbeknownst to 
them, a portion of that yard was part of 
an adjacent municipal laneway and park 
system (forming a part of Étienne Brûlé 
Park). A previous owner had enclosed 
this strip of city land decades prior and 
treated it as private property, paying 
annual property taxes to the city. 

Upon learning the land was municipally 
owned, the homeowners attempted to 
purchase the land but were refused due to 
the city’s green space policy. This led them 
to file a claim for adverse possession. 

The common law test of adverse posses-
sion requires proof that the claimant (or 
their predecessor) had actual possession 
of the disputed land, intended to exclude 
the true owner from possession, and that 

the true owner was effectively excluded. 
To establish adverse possession, the claim-
ant’s occupation must be open, notorious, 
peaceful, adverse, exclusive, actual, and 
continuous throughout the statutory limi-
tation period (Teis v. Ancaster (Town of ), 
1997 CanLII 1688 (ON CA)). 

In Ontario, the RPLA sets out rules 
governing claims for adverse possession. 
Notably, section 16 of the RPLA estab-
lishes exceptions for certain categories of 
public land, including Crown waste or 
vacant land and public highways. 

The SCC ultimately held that only 
the specific categories of public land 
expressly exempted by section 16 of the 
RPLA are protected from adverse pos-
session claims and that all other forms of 
public land are subject to the traditional 
test for adverse possession. 

In contrast, the SCC’s dissenting 
justices argued that land designated for 
public use should be presumed to serve 
the public and be protected from adverse 
possession claims, and that this presump-
tion can only be rebutted if a claimant 
shows the municipality has either altered 
the land’s public purpose or has expressly 
or implicitly acknowledged or acquiesced 
to private use. 

The “public benefit test” and 
adverse possession of public lands 
Both the Ontario Superior Court of 
Justice and the Court of Appeal accepted 
that the applicants had exclusively pos-
sessed the property for over 10 years before 
its 2001 conversion into the land titles sys-
tem, thereby meeting the traditional test 
for adverse possession under the RPLA. 

However, the Superior Court dis-
missed the application on public policy 
grounds, applying a “public benefit test” 
stating that the lands served a “very high 
public interest,” and that allowing the 
claim to succeed would set a dangerous 
precedent (Kosicki v. City of Toronto, 
2022 ONSC 3473, para. 78). 

Protecting public lands 
from adverse possession 
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At the Court of Appeal, the majority 
reaffirmed that adverse possession does 
not apply to public lands and relied on 
the judicially developed “public benefit 
test.” The court synthesized nearly a 
century of common law, tracing back to 
1928, to conclude that municipal lands 
are immune from adverse possession. The 
court noted that this line of decisions 
consistently rejected such claims on the 
basis that allowing private ownership 
over public lands would be incompatible 
with the “high public interest purpose” 
for which those lands were, or may be, 
intended (Kosicki v. Toronto (City), 2023 
ONCA 450, paras. 23-38). 

In Kosicki v. Toronto (City), 2023 (the 
Kosicki ONCA Decision), the Court of 
Appeal reframed the “public benefit test,” 
emphasizing that because municipal 
land serves a public purpose, adverse 
possession can only succeed where the 
municipality has expressly waived its 
rights or clearly acquiesced to private 
occupation (Kosicki ONCA Decision, 
para. 38). 

The Ontario Court of Appeal found 
no evidence that the city had consented 
to or acknowledged the private use of the 
parkland in this matter. Consequently, 
the Ontario Court of Appeal concluded 
that the Superior Court judge correctly 
determined that adverse possession at 
common law was unavailable against 
the disputed municipal parkland despite 
satisfaction of the traditional elements of 
adverse possession. 

Notably, Justice Brown’s dissent in the 
Kosicki ONCA Decision criticized this 
framework as a judicially created rule 
that disregarded the statutory scheme 
established by the RPLA, a concern later 
echoed by the SCC. 

The majority’s reasoning at the SCC 
On appeal to the SCC, the key issue 
was whether municipal parkland, not 
expressly exempted by statute, remains 
subject to adverse possession under the 
traditional common law test, or whether 
courts should instead adopt and apply 
the “public benefit test” as reformulated 
by the Ontario Court of Appeal. 

The SCC overturned the Ontario 
Court of Appeal’s ruling, holding that 
recognition and application of the 
“public benefit test” improperly insulated 
municipal parkland from adverse 
possession claims. 

The majority applied strictly the text 
of the RPLA, noted that municipal 
parkland was absent from this list, and 
reasoned that creating a new common 
law exemption would be an act of “ille-
gitimate judicial intervention.” This, it 
stated, falls exclusively to the legislature, 
upholding the principle of the separation 
of powers (Kosicki, para. 145). 

Consequently, the majority found that, 
as the applicants had met the requirements 
of the RPLA, and as no statutory excep-
tion under section 16 applied, the city’s 
title to the disputed parkland had been 
extinguished more than 40 years earlier. 

The dissent in Kosicki: 
protecting public land 
Although the dissent agreed with the 
majority on the test for adverse posses-
sion, it diverged on whether municipal 
land should be treated differently, given 
its public nature. The dissenting justices 
argued that municipal parkland should 
be immune from adverse possession, 
even where the statutory criteria under 
the RPLA are met, emphasizing that the 
public interest in preserving parkland 
outweighs individual private interests. 

The dissenting justices advocated for 
the application of the “public benefit 
test,” under which municipally owned 
land is presumptively protected from 
adverse possession, noting that the 
approach is more consistent with both 
existing case law and the statutory frame-
work, where the “public benefit test” 
operates alongside the RPLA. 

The dissenting justices asserted that 
land designated for public use should be 
presumed to serve the public and pro-
tected from adverse possession. To rebut 
this presumption, a claimant must dem-
onstrate that the municipality has either 
altered the land’s designated public use or 
has expressly or implicitly acknowledged 
or acquiesced to its private use. The dis-
senting justices found that, in the present 
case, the appellants’ evidence failed to 
satisfy this standard for acquiescence. 

The dissent also diverged from the 
majority with regard to the relation-
ship between statute and common law, 
including the correct approach to inter-
preting the RPLA’s listed exemptions. 
The dissent characterized the “public 
benefit test” not as a novel judicial 
creation but as a synthesis of a long-
established common law principle that 

predated the RPLA. It was stated that the 
RPLA cannot be interpreted as a “com-
plete code” for adverse possession claims, 
given that adverse possession is itself a 
common law creation (Kosicki, paras. 93 
and 143). 

In this case, the dissent viewed the 
statutory list contained in the RPLA as 
operating alongside, rather than replac-
ing, the judicial principles for protecting 
public land. The dissent further reasoned 
that the statute’s lack of a preamble, 
interpretive guidance, or a unifying pur-
pose characterized it not as a complete 
code but as a “patchwork quilt of dis-
parate enactments” (Kosicki, para. 162). 
However, the reasons acknowledged that 
the RPLA could oust the common law if 
the legislature chose to do so expressly or 
by necessary implication. 

Furthermore, the dissent referenced 
prior jurisprudence reflecting a consist-
ent judicial “discomfort” with allowing 
adverse possession claims over munici-
pal land held for public use or benefit 
(Kosicki, para. 130). The dissent empha-
sized that requiring the city to monitor 
its extensive parkland imposes undue 
social and economic costs on taxpayers. 

The dissenting judges, however, noted 
that the city’s long-term tax collection 
may create unfairness and would have 
allowed the appellants to reclaim taxes 
paid under a mistake of fact. 

Kosicki’s impact 
While the Kosicki decision focuses on a 
strip of municipal parkland in Toronto, 
its implications are broad. 

By treating the RPLA as a comprehen-
sive code, the majority held that any land 
not explicitly exempted is potentially 
subject to adverse possession, and courts 
will no longer create protections beyond 
the statute’s text. 

The 5-4 split in Kosicki reflects a 
continuing division over the relationship 
between statute and common law. The 
majority’s reasoning, grounded in strict 
textual interpretation, stands in contrast 
to the dissent’s advocacy for a more 
dynamic and evolving common law. 

Ultimately, the Kosicki decision 
reshapes the landscape for Ontario 
municipalities, making their defense 
against adverse possession dependent 
largely on statutory language and active 
oversight, thereby limiting the protective 
measures available. 
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