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Municipal Docket 

ERIC 
DAVIS Section 69 of the Planning Act allows 

municipalities to establish, by bylaw, a 
tariff of fees to cover the anticipated cost 
of processing various planning applica-
tions. Importantly, the tariff of fees is 
meant to cover only the anticipated 
cost to the municipality so that it is a 
cost-recovery tool, not a tool meant for 
revenue generation, which would make it 
a kind of tax. 

It is important to understand that it is 
section 69 of the Planning Act that grants 
a municipality the authority to impose 
a tariff of fees, not the Municipal Act, 
2001, as Section 3 of O. Reg. 584/06 
under the Municipal Act, 2001, provides 
that a municipality does “not have the 
power under the Act to impose fees or 
charges for the processing of applications 
made in respect of planning matters 
under the Planning Act.” 

Reasonableness of fees 
Subsection 69(3) of the Planning Act 
introduces an appeal right in which any 
person required to pay a fee under a 
tariff of fees may do so under protest, 
then may appeal the levying of the fee 
or the amount of the fee to the Ontario 
Land Tribunal (OLT) within 30 days of 
payment. 

At face value, subsection 69(3) of the 
Planning Act offers a narrow scope for 
appeal and permits appeals on two spe-
cific grounds: 
• the levying of the fee (i.e., whether the 

municipality was entitled to charge a 
fee in the first place) 

• the amount of the fee (i.e., whether 
the charged amount is consistent with 
the cost-recovery framework estab-
lished under subsection 69(1) of the 
Planning Act) 

This statutory appeal right works to 
serve a basic accountability function. 
Where a developer, for example, feels 
a fee is being improperly imposed by 
a municipality or is excessive, they can 
pay the fee under protest and appeal it 
within 30 days to the OLT. It is meant 
to protect people from the arbitrary 
imposition of fees or inflated charges 
that go beyond cost recovery. 

Despite the textual clarity of sub-
section 69(3) of the Planning Act, 
jurisprudence would suggest that one 
should adopt a more liberal interpreta-
tion, which should raise concerns for 
municipalities. 

In Oakville (Town) Official Plan 
Amendment No. 194, Re, 2002, 
CarswellOnt 5467, 45 M.P.L.R. (3d) 
296, the board accepted that “reasonable-
ness” was the appropriate standard of 
review for fee appeals under subsection 
69(3) of the Planning Act. 

Citing the Divisional Court in 
Hancock v Rideau (Township), (1993), 
30 O.M.B.R. 444 (O.M.B), the board 
confirmed its jurisdiction to review fees 
under subsection 69(3) of the Planning 
Act, even where a developer had agreed 
to pay via a site plan agreement. 

The board surveyed the fees of other 
municipalities within the Greater 
Toronto Area and found the fee not to 
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be equitable. This decision clearly sug-
gests that the review of a fee is not strictly 
confined to, for example, technical errors 
in fee calculation but could extend to 
broader fairness and equity concerns. 

That broader interpretation was rein-
forced in Spectrum Seniors Housing v 
Brampton, 2007, CarswellOnt 622, 55 
O.M.B.R. 495, where the board reduced 
a fee from more than $105,000 to 
$5,000, finding that the city had failed to 
justify the cost relative to the work done. 

Similarly, in Shellsimon Construction 
Ltd. v Vaughan, 2007, CarswellOnt 
7242, 57 O.M.B.R. 456, the board 
imposed a sliding scale refund based on 
efficiencies, not just raw costs. 

The above-noted cases indicate that the 
OLT may scrutinize the “reasonableness” 
of fees under subsection 69(3) of the 
Planning Act, even where a municipality 
had the authority to levy a fee and where 

the fee represents cost recovery. This 
standard appears to expand the OLT’s 
jurisdiction beyond what a literal reading 
of the Planning Act might suggest. 

Exceeding cost recovery 
While protecting, for example, develop-
ers from the imposition of fees that do 
not represent cost recovery is sensible, the 
evolving jurisprudence raises questions 
about where the ultimate line is drawn. 
If “reasonableness” is the operative test, 
what would stop developers from using 
subsection 69(3) of the Planning Act to 
compare the fees imposed by different 
municipalities? 

Some cases, however, appear to sup-
port the view that subsection 69(3) of 
the Planning Act offers a more limited 
appeal right, where the OLT should only 
assess whether a fee was properly levied 
or whether the amount charged exceeded 

cost recovery. Cases such as Wakefield v 
Thunder Bay (City), 2016, CanLII 56916 
(ON LPAT) and Dampsy, Re, 2009, 
CarswellOnt 1098, 61 O.M.B.R. 183 
affirm this narrower interpretation. 

In Wakefield, the board upheld a 
substantial fee increase after finding that 
the city’s cost analysis sufficiently aligned 
with the principles of subsection 69(1) of 
the Planning Act. In Dampsy, even where 
the applicants disputed the necessity of 
costs, the tribunal upheld the municipal-
ity’s right to recover those fees, so long as 
they were justified. 

Though rarely used, subsection 69(3) 
of the Planning Act is a potent and per-
haps underestimated appeal mechanism. 
While a strict textual reading suggests a 
focused appeal right based on the levy-
ing of the fee and the amount of the fee, 
various OLT decisions appear to support 
a broader fairness-based review. 
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