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FAILING TO FILE FINANCIAL STATEMENTS UNDER THE
MUNICIPAL ELECTIONS ACT, 1996:
A POST-KARYGIANNIS WORLD

by Eric Davis & Nabiel Dawood

Introduction

The Municipal Elections Act, 19961 (the “MEA”) governs
various aspects of municipal elections in Ontario, among
them the requirement to file financial statements for munici-
pal campaigns. However, while the statute is explicit as to
the requirement to file financial statements, and the potential
penalties for failing to file, the Courts in Ontario have tradi-
tionally been hesitant to enforce the MEA in the way that the
Ontario Legislature had drafted it. Until now.

Karygiannis v Toronto (City)? (“Karygiannis™), the recently
released decision from the Court of Appeal for Ontario
(“ONCA”) involving former City of Toronto Councillor
James Karygiannis is an important departure from the fairly
regular failure of the Ontario Courts to enforce the provi-
sions of the MEA over the last decade,

In its decision, the ONCA departed from prior questionable
interpretations and instead allowed for the MEA to be inter-
preted and enforced as drafted. Karygiannis, who submitted
financial statements from his municipal election campaign
showing he exceeded the allowable spending limit by more
than $25,000, was unsuccessful in seeking relief from the au-
tomatic forfeiture of office provision in the MEA for such a
contravention.

Importantly, the ONCA found that there was no jurisdiction
under section 98 of the Courts of Justice Act (the “CYA™) for

YMunicipal Elections Act, 1996, S.0. 1996, ¢. 32.
2Karygiannis v Toronto (City), 2020 CarswellOnt 8658 (Ont. C.A.).

Karygiannis to avoid the MEA penalties. As such, he was
removed from office.

The unanimous decision from the province’s highest Court
has undoubtedly established the new and, in the writers’
view, correct benchmark. This decision makes clear that the
penalties for late or inaccurate filings of financial statements,
or statements that show the limit was exceeded, will finally
be enforced as intended by the Ontario Legislature.

Consequently, current and prospective candidates are im-
plored to more carefully scrutinize their financial statements
and ensure their timely and accurate filing.

The Statutory Regime

The MEA imposes numerous obligations respecting the fil-
ing of financial statements onto candidates. For example,
section 88.25(1) of the MEA requires that:

On or before 2 p.m. on the filing date, a candidate shall
file with the clerk with whom the nomination was filed
a financial statement and auditor’s report, each in the
prescribed form, reflecting the candidate’s election
campaign finances.

The requirement for an auditor’s report is, however, dis-
pensed with under section 88.25(8) “if the total contributions
received and total expenses incurred in the election cam-
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9 D.M.P.L. (2d), July 2020

paign up to the end of the relevant period are each equal to or
less than $10,000.”

The penalties for failing to file financial statements or the
auditor’s report by the filing deadline are canvassed in sec-
tion 88.23:

88.23(2) Subject to subsection (7), in the case of a de-
fault described in subsection (1),

(a) the candidate forfeits any office to which he or
she was elected and the office is deemed to be va-
cant; and

(b) until the next regular election has taken place,
the candidate is ineligible to be elected or ap-
pointed to any office to which this Act applies.

While these penalties may be viewed as strict, they are clear.
Moreover, there is some leniency provided by the statute. If
a candidate is unable to meet the deadline, they can apply to
the Superior Court of Justice pursuant to section 88.23(6) for
an extension of up to 90 days.

Even more leeway is provided by section 88.23(9), which al-
lows a candidate to file their financial statements and audi-
tor’s report up to 30 days after the initial filing deadline so
long as a $500 late filing fee is paid. Doing so will relieve
the candidate from the penalties described in section
88.23(2).

In addition to the penalties outlined in section 88.23(2) of the
MEA, a candidate may be charged under section 92(1) for
incurring expenses above the allowable limit or for filing in-
correct financial statements and, if convicted, in addition to
any other penalty that may be imposed under the MEA,
would be subject to the penalties described in section
88.23(2).

Section 92(2) then goes on to say that “if the presiding judge
finds that the candidate, acting in good faith, committed the
offence inadvertently or because of an error in judgment, the
penalties described in subsection 88.23(2) do not apply”.
This good faith exception is only applicable if actual charges
are brought pursuant to section 92(1). There is no similar ex-
ception for a contravention of section 88.23.

While there is little ambiguity in the aforementioned sections
of the MEA, the Courts have, until now, been reluctant to
enforce these seemingly clear provisions. This is due in large
part to section 98 of the CJA, which states that “[a] court
may grant relief against penalties and forfeitures, on such
terms as to compensation or otherwise as are considered
just.””3

3Courts of Justice Act, R.5.0. 1990, c. C.43, s. 98.

A review of the case law shows just how often applicants
were saved by this provision.

Relevant Case Law
1. Niagara Falls (City) v Diodati (“Diodati”)

James Diodati was elected as the Mayor for the City of Niag-
ara Falls in 2010. He filed a financial statement along with
an auditor’s report which showed that he had exceeded the
allowable budget by $72.74.4
Diodati subsequently re-filed a corrected version of the fi-
nancial statement which showed he did not actually exceed
the budget.> However, this re-filing took place after the pre-
scribed deadline, which meant that the penalties imposed
under what is now s. 88.23(2) applied. Diodati, together with
the applicant (the City Clerk for Niagara Falls), applied for
relief pursuant to s. 98 of the CJA.
Interestingly, the Court initially notes that “there is a line of
cases that suggests that a court does not have the jurisdiction
to grant relief from forfeiture that is mandated by statute.”6
The decision then, however, paradoxically goes on to state
that “s. 98 of the CJA gives this court a wide discretion to
grant relief from forfeiture in order to bring fairness and jus-
tice to the parties.””
The Court continues on by noting that even if s. 98 of the
CJA did not grant it the ability to provide relief in the cir-
cumstances, it could nevertheless do so under what is now s.
92(2) of the MEA, which permits a court to relieve a candi-
date from the forfeiture provisions contained in the MEA if
the candidate has been charged and convicted of an election
offence. The Court notes:
It is a basic rule of statutory interpretation that a statute
should not be interpreted in a manner that would create
an absurd result. In my view it would be an absurd re-
sult if the MEA were interpreted to mean that Diodati
must encourage the City to prosecute and convict him
of an election offence so that he could obtain relief from
forfeiture from the presiding judge.®
The Court ruled in favour of Diodati, holding that he acted in
good faith and that the error was inadvertent.” Consequently,
the penalties contemplated by the MEA did not apply.

2. Ecker v Hamilton-Wentworth Catholic District School
Board (“Ecker”)

Michael Ecker ran unsuccessfully for the office of Trustee
with the Hamilton-Wentworth Catholic District School
Board. Being a candidate, Mr. Ecker was required to file fi-

ANiagara Falls (City) v Diodati (2011), 2011 CarswellOnt 2370, 82 M.P.L.R. (4th) 140 (Ont. S.C.J.), at para. 2.

SIbid, at para. 4.

81pid, at para. 21.
TIbid, at para. 22.
81bid, at para. 32.
°Ibid, at para. 33.
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nancial statements, which he did not do by the prescribed
deadline. As such, the penalties in the MEA applied. He ap-
plied for relief pursuant to what is now s. 92(2) of the MEA.

The court denied Mr. Ecker’s application and held that the
relief available through s. 92 is only available for offences
listed in s. 92. Since failure to file was not one of those of-
fences, relief pursuant to the good faith exception was un-
available to him.!?
In considering what is now s. 92(2), the court commented on
the Diodati decision as follows:
1t should be noted that it was a “friendly” application in
the Diodati case, the applicant being the City Clerk and
the respondent being the newly-elected Mayor. There is
no reference in the reasons to argument suggesting that
there is no jurisdiction in the Superior Court of exercise
the power granted in subsection 92(6). The court in Di-
odati appears to have proceeded on the assumption that
there was such jurisdiction.!!

The Court continues on to comment on another case involv-
ing a successful application after a candidate filed flawed fi-
nancial statements: “even though the Legislature of Ontario
has conferred jurisdiction specifically on a judge of the On-
tario Court of Justice only if a prosecution is launched, the
Superior Court of Justice finds, nevertheless, that it can exer-
cise the jurisdiction itself even in the absence of a prosecu-
tion. With respect, this cannot be the case.”!?

The Court ultimately held that Mr. Ecker did not act in good
faith and refused to grant him relief:

Mr. Ecker’s breach was very grave indeed in that it ren-
dered it impossible for any elector to inquire into the
appropriateness of his campaign finances. The actual
amounts involved are not a relevant consideration in the
circumstances. To relieve the applicant from the conse-
quences imposed by subsection 80(2) of the Act would
defeat the primary purpose of the financial filing
requirements. 13

Speaking particularly to s. 98 of the CJA, the Court held that

in these circumstances, there was “no basis for granting the

relief sought by exercise of the court’s discretion pursuant to

section 98 of the Courts of Justice Act.”’*4

Ecker is one of the few cases in this line of jurisprudence

that arguably interpreted the MEA in the way that the On-

tario Legislature intended.

It is also interesting to note that Ecker was one of the few

cases that was a contested application - indeed, the majority

of cases involve the electoral candidate on one side and, on
the other, the municipality either in support of the candidate
or taking no position.

Perhaps even more interesting is the fact that none of the
cases that follow have cited Ecker.

3. Obina v Ottawa (City) (“Obina”)

In Obina, the applicant filed unaudited financial statements 3
minutes after the deadline. She cited unemployment and her
voung child as the basis for being financially incapable of
having her statements audited. Since she intended to run for
office again in the 2014 municipal election, she sought relief
from the penalties imposed under what is now s. 88.23(2) of
the MEA.
As with many of the cases, the City supported her in the
sense that they did not dispute that Ms. Obina acted in good
faith and simply made an error in judgment.!®> The City did,
however, make the following arguments: (1) that the Supe-
rior Court of Justice did not have the jurisdiction to waive
the penalty for late filing; (2) that only the Ontario Court of
Justice would have jurisdiction to waive the penalty under s.
92 if charges were brought; (3) any application for an exten-
sion would have to be heard by the Ontario Court of Justice;
and (4) that since no charges were brought, the Court did not
have the jurisdiction to waive the penalties. In summary, the
City argued that neither the Ontario Court of Justice nor the
Superior Court of Justice had the jurisdiction to relieve Ms.
Obina from the penalties.16
Nevertheless, the Court decided to grant relief:
In this case I find that Ms. Obina acted in good faith and
committed an error of judgment by failing to file an au-
dited financial statement by the deadline because she
lacked the financial resources to pay for the audit. She
has now paid for and filed the required audited financial
statement. I also have found that there is no prejudice to
anyone if the penalty of prohibiting her from being
elected in the upcoming 2014 municipal election is
waived.
I find that interpreting s. 80(2) and s. 92(6) in the man-
ner as proposed in Diodati is consistent with the inten-
tion of the legislature, and would avoid an absurd result
which would not have been intended by the legislative.
I find that it is not necessary to rewrite or amend the
Act in interpreting the MEA to apply the provisions of
s. 92(6) to the of circumstances set out in s.
80(1)(a)b)(c) and (d). Such an interpretation resolves

WEcker v Hamilton-Wentworth Catholic District School Board (2012), 2012 CarswellOnt 4257 (Ont. S.C.J.), at para. 15.

1bid, at para. 18.
127bid, at para. 20.
131bid, at para. 32.
141bid, at para. 36.

150bina v Ottawa (City) (2014), 2014 CarswellOnt 12043, 28 M.P.LR. (5th) 116 (Ont. S.C.J.), at para. 21.

161bid, at paras. 18-20.
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any conflict and avoids an absurd result, where the rem-
edy under the Act would be available to the Applicant if
she was charged with an offence under the Act, but not
avatlable if she is not charged as is the case before me.

I find that the legislature intended that the relief from
penalty provisions of 5. 92(6) of the Act apply to the
penalty imposed under 5. 80(2)(b) of the Act in the cir-
cumstances where no charge has been laid.!?

The Court, just as in Diodati, applied the s. 92 exception in a
situation where no charges were actually brought, because to
do otherwise would create an absurd result whereby the ap-
plicant would be better off encouraging the City to lay
charges so that the defence would be available. This reason-
ing is, however, inconsistent with the text of the statute. If
the Legislature intended for the exception to be available
even where no charges were brought, they surely would have
explicitly said so.

4. Smith v Toronto District School Board (“Smith”)

David Smith was a candidate for the office of Trustee with
the Toronto District School Board who failed to file his fi-
nancial statements by the deadline.

Mr. Smith was rather unfortunate in the sense that a broken
foot and a lack of airline flights hampered his ability to file
on time. Yet, notwithstanding any of Smith’s troubles, the
MEA is clear in that missing the deadline automatically trig-
gered the penalties.

In order to avoid the penalties stipulated under what is now
s. 88.23(2) of the MEA, Smith, together with the Toronto
District School Board, applied for relief pursuant to s. 98 of
the CJA.

The Court stated the following:

I accept that the applicant acted in good faith and made
diligent attempts to file his documents on time. He was
late by only one hour and thirteen minutes.

In my view, the forfeiture of the office of the Trustee
for the School Board is significant. The loss of that
elected office, and the loss of the right to participate in
the next municipal election, outweigh in this case, the
error made by the applicant in missing the filing dead-
line by one hour and thirteen minutes. While deadlines
are imposed for a reason and I acknowledge the impor-
tance of complying with them, the damage caused by
the late filing here is negligible.18

Like most other candidates in similar situations, Smith was
ultimately granted relief on the basis of his good faith efforts.

Ibid, at paras. 27-30.

5. Shantz v Woolwich (Township) (“Shantz”)

Ms. Shantz was the recently elected Mayor of Woolwich.
During her campaign her contributions exceeded the $10,000
mark. Shantz, however, believed that the audit requirement
was dispensed with because the MEA allowed for a surplus
to be refunded to a candidate if it was less than her total per-
sonal contribution.
However, though the MEA does allow for the surplus to be
refunded in that instance, the auditing requirement still re-
mains. Ultimately, Ms. Shantz did not file an auditor’s re-
port, meaning the penalties under what is now s. 88.23(2) of
the MEA applied.i?
Notwithstanding the clear statutory breach, the Court granted
relief to Ms. Shantz. The Court first employed parallel rea-
soning to Diodati and Obina with respect to the “absurdity”
in the MEA:
Ironically, although a candidate who is charged and
convicted under the Act for failure to comply with the
filing requirements may be relieved from the penalties
in subsection 80(2) if the presiding judge finds that the
candidate, acting in good faith, committed the offence
inadvertently or because of an error in judgment, no
such relief from the penalties is available under the Act
for a candidate who is not charged but who similarly
acted in good faith and breached the Act inadvertently.
The applicant in this case was not charged with any of-
fence under the Act and therefore brings the present ap-
plication in reliance upon [s. 98 of the CTA], which pro-
vides that “a court may grant relief against penalties and
forfeitures, on such terms as to compensation or other-
wise as are considered just.”20
The Court invoked s. 98 of the CJA to provide relief and
stated the following:
I find the breach in question to be trivial . ..
I'would also find that the property forfeited, namely the
office of the Mayor of the Township and the loss of the
applicant’s right to participate in the next municipal
election, far outweighs her error in not filing an audi-
tor’s statement on time, particularly since the appli-
cant’s contributions and expenses were fully disclosed
on her Financial Statement which was filed on time,
I also find that there was no damage caused by the late
filing of the auditor’s report and that the applicant acted
in good faith and committed the error in not filing an
Auditor’s Report within the time prescribed by the Act
inadvertently.
It was therefore appropriate to grant relief pursuant to s.
98 of the CJA to the applicant from forfeiture of the of-

18Smith v Toronto District School Board (2015), 2015 CarswellOnt 7101, 37 M.P.L.R. (5th) 239 (Ont. S.C.J.), at paras. 14-15.
YShantz v Woolwich (Township) (2015), 2015 CarswellOnt 11560, 40 M.P.L.R. (5th) 345 (Ont. S.CJ.), at para. 9.

201bid, at para. 4.
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fice of Mayor of the Township and from the application
of s. 80(2) of the Act.?!
Returning to the “absurdity”, the Court also found that relief
on the basis of the good faith exception in s. 92 of the MEA
was similarly appropriate:
I also endorse the reasoning of [Diodati] that s. 92(6) of
the Act must be interpreted to permit the court to exer-
cise the discretion to relieve a candidate, who is acted in
good faith and who has failed to comply with a techni-
cal requirement of the Act, from the penalties described
in subsection 80(2) of the Act, even where the candidate
has not been charged and convicted of an offence under
the Act. This interpretation is necessary in order to
avoid an absurdity whereby the applicant would be
forced to encourage the Township to prosecute her for
an offence under the Act, even where a charge is not
warranted, in order to obtain relief from forfeiture from
the presiding judge.??
Simply put, Shantz was relieved of the penalties under both
s. 98 of the CJA and s. 92 of the MEA. As in Obina, the
Court proclaims that even where charges are not brought, s.
92 of the MEA can be used to prevent such an absurdity
whereby the applicant would be better off encouraging the
City to lay charges. Again, this reasoning is inconsistent with
the text of the statute.
The common thread in all of the aforementioned cases is that
the explicit, automatic penalties under what is now s.
88.23(2) applied and yet relief was granted on either the ba-
sis of s. 98 of the CJA or under the good faith exception in s.
92 of the MEA. The way the Courts fashioned these reme-
dies, in clear-cut situnations in which the penalties clearly ap-
plied, had the effect of making section 88.23 of the MEA
rather toothless.

6. Giannini v Toronto (City) (“Giannini”)

Ms. Giannini ran unsuccessfully for a seat on the Toronto
City Council and failed to file her audited financial state-
ments by the deadline, meaning the penalties under s.
88.23(2) applied. She sought relief pursuant to s. 98 of the
CJA.

Giannini relied on Mr. Abraham Elias as her campaign ac-
countant. However, Mr. Elias was not a licensed accountant
and had never held himself out to be. 23

The Court begins by noting the staggering number of candi-
dates in Toronto in default: “[o]f 688 candidates in the 2014
Toronto municipal and school board election, 101 candidates

211bid, at paras. 11-14.
221bid, at para. 15.

are in default and subject to the automatic penalty of s.
[88.23(2)] of the MEA."24
The Court then takes a similar stance to Ecker, one that dif-
fers from the likes of Diodari and Obina: “[i]t is far from
clear to me that s. 98 of the CJA is available to provide relief
from statutory penalties, including the non-monetary penalty
of ineligibility prescribed by s. 80(2) of the MEA (as it for-
merly read). It is clear that something of a practice has arisen
in recent years to apply s. 98 of the CJA in this fashion.”?3
Although the Court expressed its doubts, it declined to for-
mally hold that s. 98 of the CJA could not be used to provide
relief. Rather, the Court held that on these facts, it was sim-
ply not going to exercise its discretion to apply s. 98 because
of the gravity of Giannini’s breach:
The timely provision of financial statements is an im-
portant part of the framework of the MEA. The state-
ments once filed permit public access and scrutiny of
such matters as the identity of campaign donors, the
amount spent and whether spending limits were com-
plied with among other things. The important public
policy of the MEA is to ensure free, open and fair elec-
tions and it seeks to achieve that objective through the
liberal application of sunlight as the best disinfectant.
By failing to file her financial statements in a timely
way or at all, Ms. Giannini frustrated that important
public policy goal 26
Like Ecker, Giannini is a case that was decided correctly in
light of the statutory regime. These two cases were perhaps
what paved the way for the recent ONCA decision that fi-
nally followed the clear letter of the law.

The New Benchmark -— Karygiannis v Toronto (City)

Karygiannis?? marks the new standard going forward. It
symbolizes an intent of the Court to enforce the provisions of
the MEA. And although the MEA is unambiguous in its
wording, the ONCA has provided the clarity which was evi-
dently needed.

James Karygiannis was re-elected in 2018 as a Councillor for
the City of Toronto. As such, he was required by the MEA to
file financial statements pertaining to his campaign, which he
did so in March of 2019.

Complaints surfaced about Karygiannis’™ allocation of funds.
He responded by filing a Supplementary Financial Statement
in September of 2019. This second filing revealed that
Karygiannis had actually exceeded the allowable spending
limits, an offence contrary to s. 88.23(1)(c) of the MEA. In

BGiannini v Toronto (City) (2017), 2017 CarswellOnt 3010, 66 M.P.L.R. (5th) 334 (Ont. S.C.1), at paras. 4-5.

24[bid, at para, 17.
231bid, at para. 24.
26bid, at para. 36.

2TKarygiannis v Toronto (City), 2020 CarswellOnt 8658 (Ont. C.A.).
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turn, this triggered the penalty contemplated in s. 88.23(2) -
namely, that Karygiannis would be subject to forfeiture of
office.

Karygiannis was advised by the City Clerk that due to his
excess spending, he would be removed from office. Karygi-
annis then challenged this decision, and in late 2019 was
granted relief from forfeiture by the application judge.

The application judge first considered s. 98 of the CJA and
questioned whether it could be invoked in order to grant re-
lief from forfeiture.28 Karygiannis was thus not granted relief
via this avenue.

However, the application judge then turned his mind to the
good faith exception contemplated under s. 92(2) of the
MEA. The application judge used the same line of reasoning
as in Diodati, Obina, and Shantz, to hold that although
Karygiannis had not been charged with an offence, the good
faith exception in 5. 92(2) also applied to forfeiture of office
under s. 88.23(2).%

Karygiannis was destined to have the same questionable out-
come as many of the cases before it. Had this case not in-
volved an actual opposing party, as opposed to the City who
typically sides with the successful candidate, the result
would have been the same as those before it.

With the case before the ONCA, there were three issues to
be decided. First, if a candidate was not charged with an of-
fence under s. 91(1), could the good faith exception under s.
92(2) be used by the applicant in order to prevent the s.
88.23(2) penalties? Second, could s. 98 of the CJA be used
to grant relief from s. 88.23(2) penalties? And finally, should
relief be granted? In stark departure from the prior case law,
the Court answered “no” on all fronts.

The Court begins by noting how explicit the MEA is:

The words in s. 88.23 are clear: “if a document filed
under section 88.25 shows on its face that the candidate
has incurred expenses exceeding what is permitted
under section 88.20 . . . the candidate forfeits any office
to which he or she was elected and the office is deemed
to be vacant and until the next regular election has taken
place, the candidate is ineligible to be elected or ap-
pointed to any office to which this Act applies.”
The ordinary meaning of those words is that where a
document is submitted that on its face shows a candi-
date exceeded and thus violated the spending limit, the
penalty is forfeiture of office.30

Interestingly, both parties agreed that the application judge

erred in applying the s. 92 good faith exception. The Court

28]bid, at para. 48.
2Ibid, at para. 49.
301pid, at paras. 66-67.
3bid, at para. 59.
Ibid, at para. 74.
BIbid, at paras. 77-83.

had no trouble accepting this submission, primarily by noting
that s. 88.23 used to have its own good faith exception that
has since been removed. In the Court’s mind, this was suffi-
cient to conclude that had the Legislature intended for the
good faith exception to apply to s. 88.23, it would not have
been removed:

A similar good faith exception was removed from what
is now s. 88.23 in 2002. As such, the good faith excep-
tion in 8. 92, which may be exercised by a judge of the
Omntario Court of Justice upon convicting a candidate of
an offence, cannot be interpreted as creating a power in
a Superior Court judge to relieve a candidate from the
automatic consequences in s. 88.23.3!

Unlike the previous cases, the Court makes clear that “the
respondent has not been charged with an offence under the
Act as the compliance audit process is still ongoing. As a
result, the application judge erred by relying on s. 92(2) to
grant relief in these circumstances.”32 While other Courts
have been quick to apply the good faith exception to situa-
tions in which the applicant had not been charged, the
ONCA expressly rejects the soundness of so doing.

The Court cited the legislative history of the provision and
considered why the good faith exception was removed. Prior
to its removal, voters were required to enforce accurate re-
porting. Expectedly, this sort of enforcement mechanism was
too costly and timely for regular voters to pursue. As a result,
candidates were getting away with not providing full and
frank disclosure. In order to redress this issue, the Ontario
Legislature decided to remove the exception and pivoted to-
wards a self-enforcement mechanism. Under this system,
candidates no longer had a saving provision and would them-
selves be tasked with ensuring disclosure of financial state-
ments. Failure to do so would then result in automatic re-
moval. This was thought of as a more cost-efficient
mechanism that would also better ensure transparency.3

With the holding that the s. 92 good faith exception could
not apply unless charges were brought, the Court then turned
its mind to s. 98 of the CJA and considered whether it was an
appropriate mechanism to provide relief:

Applying the rationale from Poplar Point, in order to
obtain relief from forfeiture pursuant to s. 98 of the
Courts of Justice Act, the respondent must establish
both that:

(1) s. 88.23(2) is not a true statutory penalty, and

Judgment orders: (416) 609-3800; Fax (416) 298-5094
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(2) the statutory regime does not expressly or by
necessary implication preclude relief.3
The Court first notes that a statutory penalty is any penalty
imposed for breaching any requirement of a statute.’> It then
holds that s. 88.23 sets out statutory requirements and conse-
quences for contravening those statutory requirements,
which clearly brings it into the ambit of a statutory penalty.
Given that s. 88.23 of the MEA is a statutory penalty, s. 98
of the CJA “cannot apply where granting relief would under-
mine the very consequences that the legislature prescribed
for violating the provisions of the Act”.36
Even though Karygiannis failed to satisfy the first step of the
test, which in itself is enough to show that s. 98 of the CJA
cannot be invoked to protect oneself from the s. 88.23(2)
penalties of the MEA, the Court nevertheless considered the
second step. That is, whether the statutory regime expressly
or by necessary implication precludes relief. The Court held
that it does:
However, s. 88.23 provides clear automatic conse-
quences for breach of very specific statutory require-
ments and the clear implication is that a candidate is not
entitled to apply for relief from forfeiture in circum-
stances other than a s. 92 conviction. This is evidenced
by the legislature’s deliberate choice to simplify the en-
forcement process and remove the ability of the court to
grant relief from forfeiture under s. 88.23. The reasons
for the removal were made clear in the legislative
debates.
Unlike s. 92, s. 88.23 was meant to be a cost-effective
and expeditious means of deterring and enforcing spe-
cific violations of the Act. Councillors are given the op-
portunity to change their financial statements before the
filing deadline. Where there is a clear violation of these
specific provisions of the Act, the municipality can re-
move the candidate immediately and at little cost. The
legislative policy discussions describe the challenges re-
sulting from including a good faith exception in s. 88:23
and the reasons for its removal.
Under the pre-2002 version of s. 88.23 of the Act, a
candidate could apply to the Ontario Court (Provincial
Division) for relief against automatic forfeiture of of-
fice, even if the candidate was not convicted of an of-
fence. When that right existed, it by implication would
have excluded s. 98 of the Courts of Justice Act, since it
would have made no sense to have overlapping powers
in the Superior Court to relieve against matters the leg-
islature had already provided for in the Ontario Court.
The removal of the right to apply to the Ontario Court,

341bid, at para. 88.
351bid, at para. 92.
361bid, at para. 96.
37Ibid, at paras. 106-108.
381pid, at para. 109,

and the reasons why that was done, are inconsistent
with a legislative intention to provide a right to apply to
the Superior Court under the Courts of Justice Act. To
so hold would undermine the very reason for the re-
moval of the right to apply to the Ontario Court.3”

Ultimately, the Court held that *'s. 88.23 is a statutory pen-
alty and the language and scheme of the statute, in light of its
history, exclude relief from forfeiture under s. 98 of the
Courts of Justice Act in these circumstances.”8

The key takcaways from Karygiannis are this:

1. Section 92(2) of the MEA - the good faith exception -
is unavailable to candidates unless they have been for-
mally charged under section 92(1).

2. Section 98 of the CJA cannot be used to relieve a
candidate from the penalties imposed under section
88.23(2) because those are true statutory penalties.

Karygiannis is a breath of fresh air in an otherwise convo-
luted and questionable history of decisions regarding the re-
moval of electoral candidates from office due to failing to
file timely or accurate financial statements. The ONCA has
finally applied the MEA in the manner that the Ontario Leg-
islature presumably intended.
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MUNICIPAL LAW

401. Attacks on by-laws and resolutions — Grounds — Miscel-
laneous City issued development permit to developer authoriz-
ing construction of 12-storey residential building, as permitted
under by-law — After city’s general election, new city council held
special meeting at which resolutions were adopted to reduce maxi-
mum height on property — Developer applied for building permit,
which city decided to withhold for 30 days and then further 60 days
based on conflict with proposed amendments to by-law and Official
Community Plan (OCP) — City passed amendments to by-law and
OCP to limit maximum height for property to six storeys and to
reduce permitted floor space ratio — Developer brought petition
seeking declaration that it was entitled to proceed with project and
orders quashing by-laws and resolutions — Petition dismissed —
City council did consider impact on developer but decided that it
was still in public interest to adopt amendments despite such im-
pact — Developer was given fair procedure in circumstances, with
ample opportunity to make its case and be heard — City met proce-
dural fairness obligations by complying with notice obligations in
Community Charter for special council meetings and by notifying
developer on following day of resolutions passed and impact they
could have on its building permit application — City did not act in
bad faith by invoking s. 463 of Act but rather was acting to pursue
what it felt was in best interests of its constituents — Despite effect
of amendments singling out property, city was acting in accordance
with policies relating to rate of development in area that were iden-
tified as being important in election — By-laws were not void for
illegality or bad faith.

G.S.R. Capital Group Inc. v. The City of White Rock (2020), 99

M.P.L.R. (5th) 264, 2020 CarswellBC 804, 2020 BCSC 489, Forth
J.(B.C. S.C)).

402. Attacks on by-laws and resolutions — Grounds — Ultra
vires — Miscellaneous Petitioners were companies owning
strata units in lodge, and directors of those companies, and rental
pool covenant was registered on title to strata units, in favour of
municipality — Covenant was issued to ensure development of ho-
tels on properties in area would be consistent with “warm beds”
policy, and municipality passed two by-laws to ensure that cove-
nants continued to operate — Petition was unsuccessfully brought
for judicial review, contending that by-laws were invalid — Cham-
bers judge found that under s. 479 of Local Government Act, mu-
nicipality had authority to enact zoning by-laws which regulated
use of land, buildings and structures — Petitioner appealed — Ap-
peal dismissed -— Council’s decision to enact by-law was not un-
reasonable — There was no general principle that all by-laws that
had effect of regulating users in any respect were beyond powers of
municipalities to adopt — It would have been reasonable for munic-
ipality’s council to conclude that Zoning Amendment By-Law was
within s. 479 zoning power as requirement for single professional
rental pool manager was not discriminatory — It would have been
reasonable for municipality’s council to conclude that there was
valid land use management rationale for properties to be zoned for
use as integrated hotel operation and did not go beyond s. 479 zon-
ing power by requiring management by single professional pool
rental manager — Alternatively, if there was prohibition on by-laws
regulating users to any extent, it would have been reasonable for

Municipality’s council to have concluded that requirement for sin~
gle professional manager of rental pool was not regulation of users
because manager was not user of units.

1120732 B.C. Ltd. v. Whistler (Resort Municipality) (2020), 34
B.C.L.R. (6th) 275, 99 M.P.L.R. (5th) 59, 2020 BCCA 101, 2020
CarswellBC 872, Groberman J.A., Tysoe J.A., Willcock JA. (B.C.
C.A)); affirming /7114829 B.C. Ltd. v. Whistler (Municipality)
(2019), 89 M.P.L.R. (5th) 305, 2019 BCSC 984, 2019 CarswellBC
1705, 3 R.P.R. (6th) 15, D. MacDonald J. (B.C. S.C.); additional
reasons to (2019), 3 R.P.R. (6th) 224, 89 M.P.L.R. (5th) 217, 2019
CarswellBC 1343, 2019 BCSC 752, D. MacDonald J. (B.C. S.C.).

403. Attacks on by-laws and resolutions — Grounds — Unrea-
sonableness Applicant was society comprised of farmers,
landowners and businesses located in county formed in response to
county’s plans to place restrictions on members’ rights to farm —
By-law was passed that adopted area structure plan (ASP) — Soci-
ety applied for judicial review of by-law — Application dis-
missed — Applicable standard of review was patent unreasonable-
ness — By-law could only be overturned if court found that no
reasonable body could have adopted it, and any such defect must be
“patent”, meaning immediate and obvious — County did not make
reviewable error in failing to include in ASP mandatory content re-
quirements of s. 633 of Municipal Government Act — In assessing
and interpreting ASP by-law as whole, this must be done first in
context of statutory purpose of regulations and by-laws passed
under Pt. 17 of Act — Whether by-law contained framework for
subdivision and development of area of land as set out in s. 633(1)
of Act must also be considered, and it must be done within context
of purpose of ASP as set out in s. 1 — It was true that plan did not
address four elements, point by point, that area structure plan must
describe pursuant to s. 633(2) of Act, but ASP indicated that area of
land within proposed exclusion zone had already been developed in
that it encompassed existing farm operations and individual resi-
dences — Act did not prescribe certain form that municipality must
follow in considering and adopting ASP — In assessing plan docu-
ment as whole, four elements in s. 633(2) of Act of account se-
quence of development proposed for area; land uses proposed for
area; density of population proposed for area; and general location
of major transportation routes and public utilities were taken into
consideration in formulating ASP — County was called upon to
make policy decision between conflicting land use interests and to
pass ASP with intention of minimizing that conflict, and ASP by-
law was not patently unreasonable — County did not make review-
able error in failing to review ASP to ensure consistency with
county’s municipal development plan (MDP) as required by s.
633(3) of Act, particularly provisions protecting right to farm — In
adopting ASP by-law, county, in making policy decision between
forther residential development and any new confined feeding oper-
ations, took steps to ensure that ASP by-law was consistent with
MDP — ASP by-law was consistent with county’s MDP and it did
not violate s. 633(3)(b) of Act — County’s enactment of ASP by-
law and amendments to its MDP were not patently unreasonable.

Ponoka Right to Farm Society v. Ponoka (County) (2020), 2020
CarswellAlta 733, 2020 ABQB 273, James T. Neilson J. (Alta.

Q.B.).
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404. Attacks on by-laws and resolutions — Practice and proce-
dure — On quashing by-laws or resolutions — Costs Judge
dismissed town’s two counter-applications regarding litigation over
proposed redevelopment of golf course — Golf club was successful
and sought costs of $137,903.70 on partial indemnity basis, but
town alleged golf club should be denied costs for bringing multiple
proceedings — Upon further submissions, costs were awarded on
partial indemnity basis fixed at $65,000 inclusive of disbursements
and HST — Town must have anticipated that golf club would bring
motion to strike counter-applications, and knew costs would follow
if, as occurred, town was unsuccessful — It was town’s counter-
applications that created unnecessary multiplicity of proceedings ~—
There was no reason to depart from normal rule that costs should
follow event — Quantum sought was excessive — Motions were
straightforward, involving Hmited record largely consisting of mate-
rial from previous court and Local Planning Appeal Tribunal pro-
ceedings between parties, with little new evidence and only one
brief cross-examination — Matter addressed was procedural skir-
mish, neither factually nor legally complex — Golf club was
wholly successful and entitled to costs.

The Corporation of the Town of Oakville v, Clublink
Corporation ULC et al. (2020), 99 M.P.L.R. (5th) 197, 2020
ONSC 2215, 2020 CarswellOnt 4997, Schabas J. (Ont. S.C.1.); ad-
ditional reasons to (2020), 99 M.P.L.R. (5th) 180, 2020 ONSC 887,
2020 CarswellOnt 2834, Schabas J. (Ont. S.C.J.).

405. By-laws — Epactment — Presumption of regularity
Declaration of validity — Parties were engaged in ongoing battle
with respect to respondents’ plants to redevelop golf course
lands — Town rejected respondents’ applications for re-develop-
ment permits, and respondents brought appeal to tribunal, which
had not yet been heard — Town took steps to preserve property by
designating it property of cultural heritage value or interest — Re-
spondents brought application to demolish golf course and then ap-
plication to compel town to render decision when it did not —
Town then passed heritage by-law that formally designated property
as having culwral heritage or value — Respondents brought appli-
cation to quash by-laws implementing heritage by-laws and conser-
vation plan and succeeded on its application as well as application
to compel decision from town, though order quashing implementa-
tion of by-law was overturned on appeal — Respondents brought,
but abandoned, applications to quash town’s by-laws under Munici-
pal Act — Town brought application for declaration its by-laws
were legal and valid — Respondents brought motion to strike
town’s application — Motion granted — Town’s applications
sought declaration by-laws were valid, not interpretation, so appli-
cations were not properly brought under R. 14.05(3)(d) of Rules of
Civil Procedure — R. 14.05(3)(h) required that no material facts be
in dispute, but there most likely were disputed facts — Applications
were abuse of process: respondents abandoned their court chal-
lenges to by-laws and wished to proceed on appeal before tribunal
only, town sought no remedy against one respondent, by-laws had
presumption of validity so there was no utility to application, and
town was effectively bringing reference before court, which munic-
ipalities were not entitled to do.

The Corporation of the Town of Oakville v. Clublink
Corporation ULC et al. (2020), 99 M.P.L.R. (5th) 180, 2020
ONSC 887, 2020 CarswellOnt 2834, Schabas J. (Ont. S.C.1.); addi-
tional reasons at (2020), 99 M.P.L.R. (5th) 197, 2020 ONSC 2215,
2020 CarswellOnt 4997, Schabas J. (Ont. S.C.J.).

406. By-laws — Enforcement — Miscellaneous —— Multiple
truckloads of material were observed entering subject propesty and
site grading, including removal of peat and replacement with fill
material, appeared to be occurring in area regulated by Grand River
Conservation Authority (GRCA) — Township brought application
for declaration that by performing fill activities without permit
owner was in contravention of by-law, stop work order, and reme-
dial order, and for permanent injunction that she refrain from carry-
ing out fill activities and replace any removed fill and restore pro-
perty to existing grade, failing which township be permitted to enter
property to perform work — Application granted — Uncontro-
verted evidence of GRCA resource planner, GRCA regulations of-
ficer, and by-law enforcement officer led to conclusion that owner
was in breach of by-law — Fill activities required permit which
owner did not obtain — Owner chose to ignore stop work order and
remedial order and continue with fill activity, therefore, there was
deliberate and continuing breach of by-law, stop work order and
remedial order — Given ongoing and deliberate breaches, injunc-
tion was appropriate remedy — By-law specifically contemplated
township being allowed onto property to complete work, owner was
served with order to return property to its previous condition, which
she failed to do, therefore, it was appropriate to grant relief sought
by township.

The Township of Amaranth v. Ramdas (2020), 99 M.P.L.R. (5th)
228, 2020 ONSC 2428, 2020 CarswellOnt 6129, L. Shaw J. (Ont.
S.C.J).

407. By-laws — Enforcement — Practice and procedure —
Miscellaneous —— Township brought application for declaration
that by performing fill activities without permit owner was in con-
travention of by-law, stop work order, and remedial order, and for
permanent injunction that she refrain from carrying out fill activi-
ties and replace any removed fill and restore property to existing
grade, failing which township be permitted to enter property to per-
form work — Application granted — Owner’s further adjournment
request was denied — Owner had 15 months to file responding
materials and failed to do so — Owner failed to comply with two
court orders to file her materials by certain fixed dates — As matter
had been adjourned on number of occasions, owner had ample op-
portunity to retain lawyer or file her own material — Owner was
aware that matter would proceed if she did not file her responding
material — Application was heard.

The Township of Amaranth v. Ramdas (2020), 99 M.P.L.R. (5th)
228, 2020 ONSC 2428, 2020 CarswellOnt 6129, L. Shaw J. (Ont.
S.C.L).

408. Council members — Miscellaneous —— Since 1995, munici-
pality had 10 councillors, but with dissolution of S town in April
2015 and P town in November 2016, two councillors were added
from S town and one from P town, bringing total to 13 — For Octo-
ber 2016 municipal election, two new polling districts were added
for S town, but due to timing, municipality could not conduct muni-
cipal boundary study for P town, so area comprising its dissolved
town formed additional polling district — Municipality was di-
rected to undertake study of council size and polling district bound-
aries, and to file application no later than December 31, 2019 —
Following public consultation, municipality brought application to
reduce number of councillors and polling districts from 13 to eight
and to set new boundaries for polling districts for October 2020 mu-
nicipal election — Application granted — Number of polling dis-
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tricts were reduced to eight, each electing one councillor, and new
polling district boundaries were approved — Transition from town
dissolutions entered their fifth year and allowing reduction of coun-
cil size at this time was not unreasonable — Variance of 11 per
cent, marginally exceeding 10 per cent guideline, from average
number of electors per polling district was reasonable and appropri-
ate — Municipality worked diligently to ensure views of public
were properly solicited and relative parity of voting power was
achieved among polling districts in options considered, while re-
specting communities of interest.

Cumberland (County), Re (2020), 99 M.P.L.R. (5th) 244, 2020
CarswellNS 280, 2020 NSUARB 58, Roberta J. Clarke Member,
Roland A. Deveau V-Chair, Stephen T. McGrath Member (N.S.
Utility & Review Bd.).

409. Development control — Development control by-laws
City council authorized issuance of development permit for devel-
opment of 87-unit building — Association was member funded so-
ciety formed under Societies Act — Association argued that devel-
opment was entirely dissimilar to surrounding neighbourhood
which was otherwise populated by single family homes of modest
size — Association brought application for judicial review to quash
zoning amendment by-law approving high-density development on
grounds that it conflicted with official community plan — Applica-
tion dismissed — This case was not true jurisdictional inquiry —
Exceptions were embedded within official community plan, which
contemplated that there could be deviation from 20 to 25 units per
acre provision —— Association led no evidence that development in-
cluded spaces such as dedicated roads and parks, but on contrary,
one could conclude on evidence that town did not take into account
roads or parks when calculating floor space ratio because develop-
ment contained neither — While by-law did allow changes to area
of development, change alone was not bar to by-law — Association
relied on overly rigid reading of official community plan and lost
sight of its overarching purpose, which was to achieve balance be-
tween preservation and development.

O’Shea/Oceanmount Community Association v. Town of Gib-
sons (2020), 2020 CarswellBC 1139, 2020 BCSC 698, Shergill 7.
(B.C. S.C.).

410. Development control — Development permits — Miscella-
neous —— City issued development permit to developer authoriz-
ing construction of 12-storey residential building, as permitted
under by-law — After city’s general election, new city council held
special meeting at which resolutions were adopted to reduce maxi-
mum height on property — Developer applied for building permit,
which city decided to withhold for 30 days and then further 60 days
based on conflict with proposed amendments to by-law and Official
Community Plan (OCP) — City passed amendments to by-law and
OCP to limit maximum height for property to six storeys and to
reduce permitted floor space ratio — Developer brought petition
seeking declaration that it was entitled to proceed with project and
orders quashing by-laws and resolutions — Petition dismissed —
Appropriate standard for substantive review of city’s decisions, in-
cluding interpretation of its enabling legislation, was reasonable-
ness — City reasonably interpreted s. 463 of Local Government Act
as granting authority to withhold building permit despite prior grant
of development permit — Principle that land use permits, including
development permits, were binding on both parties did not under-
mine express mechanism in 5. 463 of Act empowering cities to

withhold building permits relating to developments that conflict
with proposed official plan or zoning by-law — Purpose of s. 463
of Act was to address exact situation of project complying with cur-
rent requirements but not with proposed amendments — City had
begun preparation of by-law, as required by s. 463(2) of Act, by
seven days prior to submission of building permit application —
City’s activities during first hold were sufficient to meet require-
ment of considering application before directing it be withheld for
60 days more — Project was not “lawfully under construction” so
as to meet requirements of non-conforming use in s. 528 of Act, as
provision was intended to apply to projects for which building per-
mit had already been obtained and construction had already
started — Developer was not sufficiently far along in process to
come within definition of non-conforming use.

G.S.R. Capital Group Inc. v. The City of White Rock (2020), 99
M.P.L.R. (5th) 264, 2020 CarswellBC 804, 2020 BCSC 489, Forth
J. (B.C. 5.C.).

411. Development control — Development permits — Practice
and procedure —— Applicant commenced building home on pro-
perty and municipality received complaints regarding state of pro-
perty — Order to remedy was issued under Cities Act and required
applicant to complete home or demolish it within 30 days of or-
der — Applicant’s counsel remitted letter, in which applicant sub-
mitted it constituted appeal and requested extension of time of
nearly three months to complete remediation work — Upon appli-
cation without notice, applicant obtained order prohibiting city from
demolishing building on property, which order was extended pend-
ing expiry of appeal — Applicant brought application for judicial
review seeking order setting aside city’s order to remedy or increas-
ing time permitted to remedy property, requiring city to act reasona-
bly in reviewing application for building permit — Application dis-
missed — Municipality acted within authority of Act and Nuisance
Abatement By-law — Municipality did not hear from applicant un-
til counsel’s letter, which was not appeal letter — Letter was not
received by city within appeal period and as such, city was not re-
quired to process it as appeal and was entitled to decline request for
extension.

Brown v. Meadow Lake (City) (2020), 99 M.P.L.R. (5th) 109,
2020 CarswellSask 168, 2020 SKQB 83, B.R. Hildebrandt J. (Sask.

Q.B.).

412. Municipal liability — Negligence — Flooding from sewage
system —— Plaintiff homeowners owned home in defendant mu-
nicipality — Homeowners claimed that as result of rainfall event in
June 2017, rainwater flowed down municipal street, over curb that
had slumped, across neighbour’s driveway and onto homeowners’
property. causing damage — Homeowners said that it was third
time that type of event has occurred — Municipality alleged home-
owners failed to prove cause of damage and relied on provisions of
Municipal Government Act — Homeowners brought action for
damages in amount of $7,160.97 — Action dismissed — Plaintiffs
established on balance of probabilities that rainwater did, at least in
part, flow along curb and then up and over curb and across neigh-
bour’s driveway onto homeowners’ property, which resulted in
some erosion in yard and resulting damage — It was clear from
evidence that there was settling or slumping of portion of the curb
near homeowners’ house — Municipality knew of slumping but de-
cided not to effect repair of curb — However, homeowners’ evi-
dence failed to establish how much water came from rainwater that
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flowed up over curb, and how much water came directly from
neighbour’s property — In addition, under s. 530 of Act, municipal-
ity was entitled to immunity from liability in relation to system of
inspections and maintenance, or lack thereof, unless it could be
proven that those systems were implemented in negligent manner,
or not in good faith — Homeowners failed to prove either negli-
gence or bad faith.

Pulkinen v. Crowsnest Pass (Municipality) (2020), 98 M.P.LR.
(5th) 111, 2020 CarswellAlta 453, 2020 ABPC 53, D.G. Redman
A.CJ. Prov. Ct. (Alta. Prov. Ct.); additional reasons at (2020),
2020 CarswellAlta 954, 2020 ABPC 91, D.G. Redman A.C.J. Prov.
Ct. (Alta. Prov. Ct.).

413. Municipal liability — Practice and procedure — Ac-
tions — Costs — Quantum —— Plaintiff homeowners owned
home in defendant municipality and claimed that as result of rain-
fall event in June 2017, rainwater flowed down municipal street,
over curb that had slumped, across neighbour’s driveway and onto
homeowners’ property, causing damage — Homeowners said that it
was third time that type of event has occurred — Municipality al-
leged homeowners failed to prove cause of damage and relied on
provisions of Municipal Government Act — Homeowners brought
unsuccessful action for damages in amount of $7,160.97 — Parties
made submissions on costs — Municipality was only entitled to dis-
bursements in amount of $500, and otherwise each party was to
bear their own costs — Homeowners’ action was neither frivolous
nor vexatious and raised valid issue for determination — Plaintiffs
had attempted to resolve similar problem on two prior occasions
directly with municipality, and had also tried to deal directly with
municipality prior to commencing action — Municipality had been
successful in applying to set aside default judgment and in pre-trial
application with respect to presentation of expert evidence, but need
for applications did not arise through any particular fault of
homeowners.

Pulkinen v. Crowsnest Pass (Municipality) (2020), 2020
CarswellAlta 954, 2020 ABPC 91, D.G. Redman A.C.J. Prov. Ct
(Alta. Prov. Ct.); additional reasons to (2020), 98 M.P.L.R. (5th)
111, 2020 CarswellAlta 453, 2020 ABPC 53, D.G. Redman A.C.J.
Prov. Ct. (Alta, Prov. Ct.).

414. Municipal liability — Practice and procedure — Ac-
tions — Parties — Adding and substituting —— Plaintiff was
passenger on bus who slipped on sidewalk while exiting bus and
then again while crossing road and brought action against city and
John Doe maintenance company — Proposed defendants were con-
tractor and subcontractor retained by city to perform sidewalk snow
removal services at intersection — Plaintiff did not provide notice
of accident to city until over year after accident and then did noth-
ing to identify other defendants until following year when, just
before issuing statement of claim, plaintiff’s counsel spoke to city’s
insurance adjuster, who did not have information about proposed
defendants’ identity, so plaintiff issued claim against John Doe
maintenance company — City advised plaintiff’s lawyers of pro-
posed defendant contractor’s identity and, six months later, plain-
tiffs brought motion — Plaintiff brought motion for order granting
leave to further amend statement of claim to add proposed defend-
ants in place of John Doe under doctrine of misnomer or discovera-
bility — Motion dismissed — Plaintiff correctly identified date and
location of accident but allegations of negligence were lumped to-
gether and, given plaintiff’s pleading that she fell violently onto

roadway, it was more reasonable for proposed defendants to think
plaintiff’s claim was directed at road contractor, rather than at
them — As such, doctrine of misnomer did not apply — Plaintiff
failed to overcome presumption in s. 5(2) of Limitations Act —
Plaintiff provided satisfactory evidence as to date that proposed de-
fendants’ identity was discovered but not as to why it was not dis-
covered earlier — Plaintiff provided no evidence to suggest that
anything was done prior to contacting insurance adjuster — Evi-
dence from proposed defendants showed that identity of contractor
could have been obtained from city’s website or information line.

Reimer v. Toronto (City) (2020), 2020 ONSC 1661, 2020 Cars-
wellOnt 4766, R.A. Muir Master (Ont. S.C.J.).

415. Municipal liability — Practice and procedure — Judicial
review —— Applicant launched publicity campaign that targeted
coat manufacturer and placed counter advertisements on four bus
shelters in Toronto — Bus shelters were built, owned and main-
tained by respondent — Respondent and municipality entered into
twenty-year street furniture agreement, in which respondent had
right to build street furniture at various locations in Toronto — On
day applicant posted ads, coat manufacturer made complaint to re-
spondent and respondent immediately removed ads — Applicant
asked municipality to intercede in its contractual dispute with re-
spondent — Applicant brought application for judicial review of re-
spondent’s decision to remove ads and city’s decision not to direct
respondent to replace ads on basis of s. 2(b) of Canadian Charter of
Rights and Freedoms — Application dismissed — Matters of pri-
vate law were not suited to judicial review — City was not involved
in respondent’s decision to enter into contract with applicant or to
remove applicant’s ads and only become involved after ads were
removed — Removal of ads was based on respondent’s contractual
discretion and not based on legislation, regulation or by-law — Ad-
vertising on bus shelters or other street furniture was not akin to
specific government or nunicipal program — Respondent owned
and maintained bus shelters, and respondent’s ability to make
money from selling advertising on bus shelters for revenue was
term of contract between respondent and city as opposed to imple-
mentation of government program.

People for the Ethical Treatment of Animals, Inc. v. City of To-
ronto (2020), 99 M.P.L.R. (5th) 129, 2020 CarswellOnt 5380, 2020
ONSC 2356, Favreau J., M.G.J. Quigley J., Trimble J. (Ont. Div.
Ct.).

416. Municipal tax assessment — Valuation — Method of as-
sessment — Miscellaneous Respondent owned single-family
dwelling with building condition classified as poor and assessed
value of $84,000 — On respondent’s appeal of valuation, Assess-
ment Review Board did not determine carrent value of property be-
cause appellant did not prove assessed value of property and Board
valued property at last uncontested value of $57,000 in 2012 — Ap-
pellant appealed — Appeal allowed — Matter remitted back to
Board — Board made error of law in its approach to assessing value
of respondent’s property because its decision-making process to im-
pose previous assessed value was contrary to Assessment Act that
required Board to determine property’s current value — As adjudi-
cative tribunal, Board could not abdicate its statutory duty to deter-
mine property’s current value and instead assign value known not to
be current — Board placed undue emphasis on appellant’s burden
of proof without sufficient regard to purposes of and its obligations
under Act.
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Municipal Property Assessment Corporation v. Zarichansky
(2020), 2020 CarswellOnt 2086, 2020 ONSC 1124, Aston J., Bale
J., Favreau . (Ont. Div. Ct.); reversing Zarichansky and Municipal
Property Assessment Corp., Region 2, Re (2018), 2018 CarswellOnt
12553, 5 O.M.T.R. 218, Joseph Jebreen Member, Scott McAnsh V-
Chair (Ont. Assess. Review Bd.).

417. Municipal tax assessment — Valoation — Onus of
proof —— Respondent owned single-family dwelling with building
condition classified as poor and assessed value of $84,000 — On
respondent’s appeal of valuation, Assessment Review Board did not
determine current value of property because appellant did not prove
assessed value of property and Board valued property at last uncon-
tested value of $57,000 in 2012 — Appellant appealed — Appeal
allowed — Matter remitted back to Board — Board made error of
law in its approach to assessing value of respondent’s property be-
cause its decision-making process to impose previous assessed
value was contrary to Assessment Act that required Board to deter-
mine property’s current value — As adjudicative tribunal, Board
could not abdicate its statutory duty to determine property’s current
value and instead assign value known not to be current — Board
placed undue emphasis on appellant’s burden of proof without suf-
ficient regard to purposes of and its obligations under Act.

Municipal Property Assessment Corporation v. Zarichansky
(2020), 2020 CarswellOnt 2086, 2020 ONSC 1124, Aston J., Bale
1., Favreau J. (Ont. Div. Ct.); reversing Zarichansky and Municipal
Property Assessment Corp., Region 2, Re (2018), 2018 CarswellOnt
12553, 5 O.M.T.R. 218, Joseph Jebreen Member, Scott McAnsh V-
Chair (Ont. Assess. Review Bd.).

418. Planning appeal boards and tribunals — Judicial re-
view — Leave to appeal — Miscellaneous Library operated
in Heritage Valley Town Centre Commercial Zone, and while quite
large at 11 hectares when fully developed, it technically constituted
single site for purposes of land use designation — Developer pro-
posed cannabis store to be located on same site, such that official
separation between two uses would be zero metres, regardless of
where in Commercial Zone proposed development was located —
Development Officer refused developer’s permit application on
ground it did not comply with s. 70(2) of zoning by-law, which re-
quired at least 200 metres of separation between site containing
cannabis retail sales and site containing public library — Subdivi-
sion and Development Appeal Board (SDAB) found distance be-
tween proposal and library was 160 metres door-to-door, waived
separation requirement, reducing it to zero metres, and approved
proposal — City library board brought application for leave to ap-
peal — Application granted — Question of onus in context of vari-
ation test under s. 687(3)(d) of Municipal Government Act was
matter of sufficient importance that had implications that went be-
yond dispute between parties; permission to appeal on this ground
was granted — While library alleged SDAB’s reasons did not show
that it received any evidence from developer about impacts of pro-
posal pursuant to variance test under s. 687(3)(d) of Act, given re-
cord that was before SDAB and its broad discretion regarding use
of that evidence, library failed to meet test for permission to appeal
on that ground — Reasons showed why and how and on what evi-
dence SDAB made its decision, thus library failed to meet test for
permission to appeal on that ground — Permission to appeal was
granted on questions of whether SDAB incorrectly interpreted test
for variance in s. 687(3)(d) of Act, on question of which party bears
evidentiary onus and whether SDAB incorrectly placed onus on li-

brary, and on whether SDAB incorrectly interpreted separation dis-
tance in s. 70(2) and (3) of by-law.

Edmonton (City of) Library Board v. Edmonton (City of)
(2020), 99 M.P.LR. (5th) 163, 2020 CarswellAlta 784, 2020
ABCA 170, Dawn Pentelechuk J. (Alta. C.A.).

419. Planning appeal boards and tribunals — Judicial re-
view — Leave to appeal — Miscellaneous By-law required
at least 200 metres of separation between site containing cannabis
retail sales and site containing public library — Subdivision and de-
velopment appeal board varied 200 metres of separation require-
ment to 40 metres and approved proposed cannabis store develop-
ment — Library board brought application for permission to appeal
decision of appeal board — Application granted in part — Permis-
sion to appeal was granted on questions of whether appeal board
incorrectly interpreted test for variance in s. 687(3)(d) of Municipal
Government Act, and whether appeal board incorrectly interpreted
separation distance in by-law provision — These proposed grounds
met requirements for permission to appeal, as they dealt with
widely applicable questions of law — Permission was also granted
on guestion of which party bore evidentiary onus of establishing
test for variance under s. 687(3)(d) of Act, and whether appeal
board incorrectly placed onus on library to show development did
not meet test for variance, rather than requiring developer to estab-
lish that it had met test — Question of onus in context variation test
under s. 687(3)(d) of Act was matter of sufficient importance, hav-
ing implications going beyond dispute between parties — Permis-
sion was not granted on questions of whether appeal board made
findings of fact unsupported by evidence or failed to provide rea-
sons for its decision.

Edmonton (City of) Library Board v. Edmonton (City of)
(2020), 99 M.P.L.R. (5th) 172, 2020 CarswellAlta 785, 2020
ABCA 171, Dawn Pentelechuk J.A. (Alta. C.A)).

420. Zoning — Legal non-conforming use — Change in use —
Miscellaneous City revoked owner’s building permit for con-
struction of duplex on basis that it had been issued in error —
Owner’s appeal was dismissed — Owner brought motion for order
setting aside order dismissing his building permit appeal — Owner
argued that because previous use of property for multifamily dwell-
ing was legal nonconforming use, provisions of zoning by-law ap-
plicable to duplexes applied to his property — Motion judge held
that issue of whether building permit was validly revoked was res
judicata and even if res judicata did not apply, use proposed by
owner represented extraordinary intensification of use not protected
by legal nonconforming use status — Motion dismissed — Owner
appealed — Appeal dismissed — After purchasing property, owner
demolished previous structure and began construction of duplex —
Question of whether duplex under construction was of such scale
and magnitude as to result in loss of legal nonconforming use status
was question of mixed fact and law — There was no inextricable
error in law and motion judge’s finding was therefore subject to
review on standard of palpable and overriding error — Owner had
not shown order to have been clearly wrong, unreasonable or un-
supported by evidence.

Elbasiouni v. Brampton (City) (2019), 89 M.P.L.R. (5th) 208,
2019 ONSC 3524, 2019 CarswellOnt 8912, Backhouse J., R.D.
Gordon R.S.J., S.T. Bale J. (Ont. Div. Ct.); affirming (2015), 2015
CarswellOnt 15057, [2015] O.J. No. 1, 2015 ONSC 6149, Barnes J.
(Ont. S.C.1.); additional reasons at (2017), 61 M.P.L.R. (5th) 117,
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2017 CarswellOnt 4876, 2017 ONSC 2088, Barnes I. (Ont. S.C.1.);
and affirming (2017), 61 M.P.LR. (5th) 117, 2017 CarswellOnt
4876, 2017 ONSC 2088, Barnes J. (Ont. S.C.J.); leave to appeal
refused  (2020), 96 M.P.L.R. (5th) 179, 2020 CarswellOnt 616,
2020 ONCA 43, B. Zamnett J A, David Brown J.A., K. Feldman
J.A. (Ont. C.AL); additional reasons at (2020), 2020 ONSC 2115,
2020 CarswellOnt 4720, Backhouse J., R.D. Gordon J., S.T. Bale .
(Ont. Div. Ct.).

421. Zoning — Legal non-conforming use — What consti-
tutes Neighbour laid information for private prosecution
against property owners for erecting fence more than 1.5 metres in
height on their residential property contrary to by-law — Property
owners claimed that their fence replaced hedge that existed between
both properties — Property owners brought application to dismiss
charges laid against them — Application dismissed — It was clear
from photographs showing hedge behind fence that fence did not
exceed height of hedge property owner claimed their fence was de-
signed to replace — From 2017 to 2018, it was clear that fence and
hedge co-existed — Property owners did not show that municipality
erroneously advised them that it would not bring further prosecu-
tion against them or that there could be no further prosecution or
that municipality erroneously advised them that their fence com-
plied with Fence By-Law — Numerous notices and letters from
municipality advising them what needed to be done, unmistakably
illustrated that property owners were aware of legal consequences
of actions with respect to non-compliance — There was no clear
{anguage showing unambiguous intention to create absolute liability
offence in wording of either ss. 3.1 or 3.2 of Fence By-Law —
Given plain language meaning of replacement, for fence to be re-
placement, something had to be removed in order for something to
take its place and this was not what occurred.

Renaud v. Blackburn (2020), 2020 CarswellOnt 2747, 2020
ONCJ 109, 98 M.P.L.R. (5th) 285, M. Coopersmith J.P, (Ont. C.J.).

422. Zoning — Legal non-conforming use — What consti-
tutes Petition was dismissed regarding validity of rental pool
covenant and two by-laws, Zoning Amendment By-law (ZAB) and
Tourist Accommodation By-law, which addressed rental require-
ments for tourist accommodation strata units in resort municipal-
ity — Petitioner’s alternative argument was dismissed that sought
declaration that use of property, and any strata lots located therein,
for temporary Jodging by visitors to resort municipality, without
participation in rental pool arrangement, was lawful non-con-
forming use pursuant to Local Government Act — Chambers judge
found that purported lawful non-conforming use consisted of peti-
tioners advertising units as being available for rentals, one day
before ZAB was enacted — Chambers judge found that it was diffi-
cult to accept that advertising for one day prior to enactment of
ZAB constituted use of strata units sufficient to give rise to lawful
non-conforming use under s. 528 of Act — Chambers judge found
that property owner had to establish actual use of property on exact
date of adoption of new by-law and since there was no actual rental,
there was no actual use — Petitioner appealed — Appeal dis-
missed — Use that petitioners were required to prove as non-con-
forming use at time of adoption of ZAB was use for temporary ac-
commodation by visitors to nmunicipality outside of rental pool
arrangement managed by single professional rental pool man-
ager — Evidence established that up to time of adoption of ZAB,
there was single rental pool arrangement at lodge and therefore, pe-

titioners did not prove non-conforming use — Intention to change
use of units did not amount to actual change in use.

1120732 B.C. Ltd. v. Whistler (Resort Municipality) (2020), 34
B.C.LR. (6th) 275, 99 M.P.L.R. (5th) 59, 2020 BCCA 101, 2020
CarswellBC 872, Groberman J.A., Tysoe J.A., Willcock J.A. (B.C.
C.A); affirming 77114829 B.C. Ltd. v. Whistler (Municipality)
(2019), 89 M.P.L.R. (5th) 305, 2019 BCSC 984, 2019 CarswellBC
1705, 3 R.P.R. (6th) 15, D. MacDonald J. (B.C. §.C.); additional
reasons to (2019), 3 RP.R. (6th) 224, 89 M.P.L.R. (Sth) 217, 2019
CarswellBC 1343, 2019 BCSC 752, D. MacDonald J. (B.C. S.C.).

423. Zoning — Rezoning land — Rezoning for development —
Agricultural and rural land — Zoning by-law Applicant
company sought to extract gravel from lands zoned as Rural, which
abutted land zoned as Lakeshore Residential and Environmental
Protection/Use Limitation — Applicant applied to amend zoning
by-law to rezone lands from Rural to Extractive Industrial — Plan-
ning board granted application — Non-profit camping group and
residents appealed under s. 34(19) of Planning Act — Appeals al-
lowed — Board failed to appropriately consider Provincial Policy
Statement, 2014 (PPS) and Official Plan (OP) policies related to
land use compatibility — Act, PPS and OP stress balance and com-
patibility between land uses, but Board focused solely on provisions
of planning documents supporting aggregate extraction and did not
consider those supporting recreational and residential land use, and
envirommental protection — There was insufficient evidence to de-
termine that buffer proposed by by-law to lakefront residential
lands and river was sufficient to allow for compatible land uses —
By-law was inconsistent with PPS and failed to conform with
OP — By-law repealed.

Kevin Matthews/Robin Latimer v. Gorham (Township) (2020),
2020 CarswellOnt 6268, Helen Jackson Member (Ont. L.P.A.T.).

424. Zoning — Zoning by-laws — Miscellaneous City re-
voked owner’s building permit for construction of duplex on basis
that it had been issued in error — Owner’s appeal was dismissed —
Owner brought motion for order setting aside order dismissing his
building permit appeal — On hearing of motion, city agreed that if
motion judge found zoning map put forward by owner was genuine
schedule to city’s zoning by-law, owner would be entitled to rein-
statement of permit — Motion judge found zoning map was not
genuine and dismissed motion — Owner appealed — Appeal dis-
missed ~— Question of whether document was authentic was ques-
tion of fact, for which standard of review was palpable and overrid-
ing error — Owner had not shown order to have been clearly
wrong, unreasonable or unsupported by evidence — Evidence of
city’s witnesses was that zoning map produced by owner did not
exist in city’s archive, in any copy of zoning by-law, in any prior
by-law amendment or anywhere else — Owner testified that he re-
ceived zoning map from previous owner when he purchased pro-
perty but previous owner denied ever having seen it — Owner’s
position that there should be trial of issue relating to authenticity of
zoning map was not argued on hearing of motion and process that
was employed was comprehensive.

Elbasiouni v. Brampton (City) (2019), 89 M.P.L.R. (5th) 208,
2019 ONSC 3524, 2019 CarswellOnt 8912, Backhouse J., R.D.
Gordon R.S.J., S.T. Bale J. (Ont. Div. Ct.); affirming (2015), 2015
CarswellOnt 15057, [2015] O.J. No. 1, 2015 ONSC 6149, Barnes J.
(Ont. S.C.J.); additional reasons at (2017), 61 M.P.L.R. (5th) 117,
2017 CarswellOnt 4876, 2017 ONSC 2088, Barnes J. (Ont. S.C.J);
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and affirming (2017), 61 M.P.LR. (5th) 117, 2017 CarswellOnt
4876, 2017 ONSC 2088, Barnes I. (Ont. S.C.J.); leave to appeal
refused (2020), 96 MP.LR. (5th) 179, 2020 CarswellOnt 616,
2020 ONCA 43, B. Zarnett J.A., David Brown J.A., K. Feldman
LA, (Ont. C.A)); additional reasons at (2020), 2020 ONSC 2115,
2020 CarswellOnt 4720, Backhouse J., R.D. Gordon J., §.T. Bale J.
(Ont. Div. Ct.).

425. Zoning — Zoning variances — Jurisdiction and powers —
Appeal board —— Business owner intended to convert its brand-
ing and promotional information store into cannabis retail sales de-
velopment — Owner’s permit was denied because its development
did not comply with spacing limits in zoning by-law — Subdivision
Development and Appeal Board concluded it bad no jurisdiction to
grant variances beyond those expressly allowed in by-law —
Owner appealed — Appeal dismissed — Board correctly concluded
that its mandate was limited to determining if development officer
had followed instructions of counsel — Concept of “hybrid direct
control” district had previously been rejected and owner had not
shown any reason to depart from that decision — Neither s, 641 of
Municipal Government Act, nor ss. 710.4 and 69 of zoning by-law
recognized concept of hybrid direct control district — Words “may
be evaluated” in 5. 7104 of by-law did not override wording of .
685(4)(b) of Act and grant wider power of variance — Section 69
of Act confirmed applicability of special land use provisions in by-
law, including those governing cannabis retail stores, to direct con-
trol districts — Owner’s argument was contrary to general concept
in Act that board had narrower mandate with respect to direct con-
trol districts and could only determine if development officer had
followed direction of council.

CFPM Management Services Ltd v. Edmonton (City) (2020),
2020 CarswellAlta 248, 2020 ABCA 62, 98 M.P.L.R. (5th) 196,
{2020] A.J. No. 174, Frans Slatter J.A., Sheila Greckol J.A.,
Thomas W. Wakeling J.A. (Alta. C.A)).

PUBLIC LAW

426. Elections — Electoral boundaries — Municipal Since
1995, municipality had 10 councillors, but with dissolation of §
town in April 2015 and P town in November 2016, two councillors
were added from S town and one from P town, bringing total to
13 — For October 2016 municipal election, two new polling dis-
tricts were added for S town, but due to timing, municipality could
not conduct municipal boundary study for P town, so area compris-
ing its dissolved town formed additional polling district — Munici-
pality was directed to undertake study of council size and polling
district boundaries, and to file application no later than December
31, 2019 — Following public consultation, municipality brought
application to reduce number of councillors and polling districts
from 13 to eight and to set new boundaries for polling districts for
October 2020 municipal election — Application granted — Num-
ber of polling districts were reduced to eight, each electing one
councillor, and new polling district boundaries were approved —
Transition from town dissolutions entered their fifth year and al-
lowing reduction of council size at this time was not unreasona-
ble — Variance of 11 per cent, marginally exceeding 10 per cent
guideline, from average number of electors per polling district was
reasonable and appropriate — Municipality worked diligently to en-
sure views of public were properly solicited and relative parity of
voting power was achieved among polling districts in options con-
sidered, while respecting communities of interest.

Cumberland (County), Re (2020), 99 M.P.L.R. (5th) 244, 2020
CarswelINS 280, 2020 NSUARB 58, Roberta J. Clarke Member,
Roland A. Deveau V-Chair, Stephen T. McGrath Member (N.S.
Utility & Review Bd.).
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WORDS AND PHRASES-

STREET FURNITURE
Ontario

¢ Street furniture includes bus shelters, litter and recycling receptacles, benches and public washrooms.

{Municipal law)
People for the Ethical Treatment of Animals, Inc. v. City of Toronto (2020), 99 M.P.L.R. (5th) 129, 2020 CarswellOnt 5380, 2020 ONSC
2356 (Ont. Div. Ct.), at para. 6 M.G.J. Quigley, Trimble and Favreau JJ.

UNDER CONSTRUCTION
British Columbia

¢ [T]he plain meaning of the phrase “under construction” indicates that construction must have started; a.project at the planning stages - even if the landowner
is unequivocally committed to the plan — does not seem to be within the contemplation of the provision based on the language used.

{Municipal law)
G.S.R. Capital Group Inc. v. The City of White Rock (2020), 99 M.P.L.R. (5th) 264, 2020 CarswellBC 804, 2020 BCSC 489 (B.C. S.C.), at
para. 186 Forth J.

*An alphabetical list of individual words and phrases that are given judicial consideration in the cases digested in this issue. Whenever possible, the entries are
taken verbatim from the judgment.
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